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In the United States Court of Appeals 
for the District of Columbia 

Nos. 6654 and 6655 j 

i 

_ i 

The North American Company, appellant 

v. 

James M. Landis et al., appellees I 

SPECIAL APPEAL FROM THE SUPREME COURT Of\ THE 

DISTRICT OF COLUMBIA 

_ ! 

American Waterworks and Electric Company, 

appellant 

u i 

I 

James M. Landis et al., appellees j 

SPECIAL APPEAL FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA 

— 

BRIEF FOR THE APPELLEES 

OPINION BELOW 

The opinion of the Supreme Court of the District 
of Columbia (AR. 40, NR. 42) 1 was filed Janua 
1936, and is unreported. The order of the 

1 The record in the American Water Works and Elejctric 
Company case will be designated AR., and the record in|The 
North American Company case will be designated NR. 


yy 6, 
Su- 


2 


preme Court of the District of Columbia (AR. 46, 
NR. 47) was entered January 9,1936, and an order 
of that Court (AR. 243, NR. 240), based upon a 
stipulation of the parties, perfecting the record 
and supplying omissions, was entered February 26, 
1936. 

JURISDICTION 

The petition for allowance of a special appeal 
was filed January 16, 1936, and granted by this 
Court on February 17, 1936. 

QUESTIONS PRESENTED 

I. Poiver .—In a suit before a United States 
court for permanent injunction, has that court 
poiver to grant a temporary and conditional stay 
of such suit, pending the final disposition of a 
suit in another United States court involving simi¬ 
lar issues of fact and law and not between the iden¬ 
tical parties, if the court finds the stay necessary 
to promote the orderly processes of justice and 
offers the plaintiffs a temporary injunction during 
the stav ? 

II. Abuse of discretion .—Assuming the Su¬ 
preme Court of the District of Columbia has such 
power, was that court guilty of a manifest abuse 
of discretion in granting such a temporary and 
conditional stay of the appellants’ suits? 

STATEMENT 

This is an appeal from an order of the Supreme 
Court of the District of Columbia granting a mo¬ 
tion of the appellees to stay proceedings in that 
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court. The proceedings stayed were seven suits 
which had been filed against the appellees-j—gov¬ 
ernment officials (hereinafter generally referred 
to as the Government)—to restrain the enforce¬ 
ment of the Public Utility Holding Companjy Act 
of 1935 (hereinafter generally referred to ^s the 
Act). The plaintiffs in two of those suits aje the 
present appellants. The plaintiffs in four (if the 
remaining suits—The United Light and Power 
Company, The United Light and Railway Com¬ 
pany, Continental Gas & Electric Corporation, and 
American Light & Traction Company—have Stipu¬ 
lated with appellees that their suits shall be gov¬ 
erned by the disposition this Court makes of the 
present appeals. 2 

The Government requested the trial court to grant 

I 

the stav onlv until the validity of the Act should 
be determined by the Supreme Court of the Upited 
States in civil suits which the Securities and Ex¬ 
change Commission (hereinafter generally re¬ 
ferred to as the Commission) had already insti¬ 
tuted against Electric Bond and Share Company 
and its principal intermediate holding company 
subsidiaries in the United States District Courj: for 
the Southern District of New York. The Govern- 

I 

] 

2 The Tennessee Electric Power Company (plaintiff ib the 
last of the seven suits stayed) after the hearing orj. the 
motion, arranged to acquire all the assets of its only public- 
utility subsidiary, and thereby to cease to be a holding pom- 
pany within the meaning of the Act. That plaintiff has, 
therefore, moved to dismiss its own bill. 
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ment urged that the stay was necessary for the fol¬ 
lowing reasons to promote the orderly processes of 
justice: 

(1) The terms of the Act required certain types 
of utility holding companies to register with the 
Commission prior to December 1, 1935, or to re¬ 
frain from conducting certain kinds of interstate 
commerce after that date. On December 1, 1935, 
the Government was confronted with more than 
forty suits (exclusive of stockholders' suits) filed 
on behalf of more than one hundred plaintiffs in at 
least twelve different federal district courts (AR. 
99, XR. 101). All of such suits in effect sought to 
obtain a declaration that the Act was void and un¬ 
constitutional in its entirety and to enjoin the 
enforcement of the Act against holding companies, 
plaintiffs therein, which had not registered as re¬ 
quired by the Act. Seven of these suits had been 
filed in the SujDreme Court of the District of Co¬ 
lumbia, and there was reason to believe that if the 
stay were not granted, many other suits would be 
filed in this District, since virtually all the suits 
outside of the District were jurisdietionally defec¬ 
tive as to the appellees—Washington officials—for 
want of valid service and proper venue (AR. 241, 
NR. 238). 

(2) While the bills filed against Government of¬ 
ficials, including the bills of the present appellants, 
differed somewhat in detail, all raised the same 
fundamental questions of law as to the validity of 
the Act. Each bill admitted that the plaintiff 
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within the meaning of the Act was a holding com¬ 
pany and that the Act if valid, required the plain¬ 
tiff to register. Although none of the plaintiffs in 
any of these suits had registered, the bills all sought 
to have the Act in its entirety declared uncoiistitu- 
tional and to have the enforcement of all bf its 
many regulatory provisions enjoined, even though 
these provisions by their very terms could jiffect 
companies only after they had registered. The 
Government conceded that there might be special 
circumstances affecting a particular coippany 
which might, in due course, require a judicial de¬ 
termination of the effect of certain provisions of 
the Act upon that particular company. But jthere 
was no justification for requiring the Government 
to enter into extensive, multiplicitous, and expen¬ 
sive litigation with each and every company sub¬ 
ject to the Act at one and the same time wheh one 
authoritative decision from the Supreme Court of 
the United States could and would dispose of the 
major issues at law involved. This was particular¬ 
ly true in light of the fact that the Government 
had taken every possible precaution to Safe¬ 
guard the rights of the holding companies pending 
a decision by the Supreme Court upon the consti¬ 
tutionality of the Act. The Government asked the 
trial court’s protection against the manifest abuse 
by appellants and others of the court’s processes. 

(3) The Government had already taken steps to 
ensure a prompt and fair test of the validity of the 
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Act. On November 26, 1935, five days before the 
effective date of the Act, the Securities and Ex¬ 
change Commission, pursuant to express authority 
under section 18 of the Act, filed consolidated suits 
against the Electric Bond and Share system to 
compel compliance with the Act. Those suits were 
commenced in the United States Court for the 
Southern District of New York, the district of the 
home office of the Electric Bond and Share Com¬ 
pany, before any bills to enjoin enforcement of the 
Act had been filed in the court below. Certainlv no 
prompter action could be asked of the Government. 
Furthermore, no fairer or broader test of the Act 
could be suggested. The Electric Bond and Share 
system is the best known and one of the oldest of 
the great public-utility holding-company systems. 
It controls nearly fifteen percent of the privately 
owned electric utilitv industry in the country. It 
comes in contact with the Act at more points than 
any other holding company system. Moreover, the 
suit was filed not only against the Electric Bond 
and Share Company itself but against five of its 
principal intermediate holding-company subsidia¬ 
ries as well, with sixteen more holding-company 
subsidiaries subsequently added, with the Govern¬ 
ment’s consent, as parties to the suit. 3 

3 By stipulation (AR. 226. XR. 223). the Attorney Gen¬ 
eral, the Postmaster General, and the members of the Securi¬ 
ties and Exchange Commission, the defendants in the suits 
involved in the present appeals, have become cross-defend¬ 
ants to the cross-bill in the Bond and Share suits, thereby 


(4) To ensure preservation of the rights of all 
companies subject to the Act during the pendency 
of the Electric Bond and Share suits, the Govern¬ 
ment had taken action in three directions, j As a 
first step—taken before any suits were filed in the 
court below—the Securities and Exchange Cojmmis- 
sion had issued regulations expressly permitting a 
holding company when registering to reserve any 
legal or constitutional right and to stipulate tjiat its 
registration should be void and of no effect jn the 
event that such a reservation should be judgjsd in¬ 
valid or ineffective (AR. 52, NR. 54). As a sjecond 
step—taken before any suits were filed in thejcourt 
below—the Attornev General and the Securities 
and Exchange Commission had announced that the 
Commission would take prompt steps to test th|e Act 
in a civil suit; that until the validity of the Acjt had 
been determined by the Supreme Court of the 
United States in such a civil suit; neither this At¬ 
torney General nor the Commission would se|?k to 
enforce the criminal penalties of the Act; and that 
even after such determination they would not! seek 
to exact penalties for earlier offenses (AR. 5^-58, 
NR. 55-60). As a third step, the Postmaster Gen¬ 
making all of the defendant-appellees against whom suits 
have been instituted in this District parties to the Bon<jl and 
Share suits and ensuring beyond peradventure the right of 
the Bond and Share companies to contest every provision of 
the Act and every point of law which could conceivably be 
raised by the appellants in the suits stayed (see pp. TO}—102, 
infra). 


I 
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eral had announced that even if he had the author¬ 
ity he would not exclude any company from using 
the mails because of any violation of the Act pend¬ 
ing the judicial determination of its validity by the 
Supreme Court (AR. 58, NR. 60). These three 
steps taken by the Attorney General, the Postmas¬ 
ter General, and the Securities and Exchange Com¬ 
mission, as just described, had made it perfectly 
clear that, pending a Supreme Court adjudication 
on the Act, no company subject to the Act stood in 
any reasonable fear of any action or threat of action 
bv anv Government official. 

(5) To make assurance doubly sure that the 
rights of the plaintiffs in the suits which the Gov¬ 
ernment asked to be stayed would be absolutely 
safeguarded during the stay, the appellees offered 
in the proceeding below to submit to a temporary 
injunction or interlocutory decree which would 
have the same effect during its pendency as a 
final decree. The Attorney General offered that 
“such temporary decree may take the same form 
and have the same scope as a final decree, and such 
temporary decree will not he vacated unless and 
until this Court is affirmatively satisfied that the 
decree is not warranted in fact or in law” (Attor¬ 
ney General’s reply brief in the court below, p. 3). 
Such a temporary decree would give the plaintiffs 
in the court below all that they could hope to obtain 
from a permanent decree of that court in their fa¬ 
vor. A permanent decree of the court below in 



their favor could not be appealed by them. And 
such permanent decree, no less than a temporary 
or interlocutory decree, in so far as it had any 
prospective effect, would have to yield to thej law as 
it is subsequently declared by the Supremej Court 
(see pp. 52-56, infra). The situation creajted by 
the issuance of a stay and a temporary injunction 
was in reality no different from the situation} which 
would be created by the Government officials fail¬ 
ing to appeal from a permanent decree against 
them or permitting the suits to go by default] The 
procedure proposed by the Government wouljd pro¬ 
tect every legitimate interest, both publip and 
private. 

(6) The suits the Government had already insti¬ 
tuted against the Bond and Share comjpanies 
would more certainly provide a speedy ad¬ 
judication of the validity of the Act by the Su¬ 
preme Court than would suits brought against Gov¬ 
ernment officials on alleged equitable grounds to 
restrain enforcement of the Act and to have it 
declared a nullity. The suits instituted by the 

Government against the Bond and Share com- 

. 

panies were expressly authorized by seetibn 18 
of the Act. They were not subject to attack on 
jurisdictional grounds. In contrast, in the suits 
brought against Government officials, the equitable 
jurisdiction of the court—i. e., the justification for 
application of the extraordinary remedies of 
equity—was open to the most serious contest! both 
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upon the law and the facts. The disclaimer on 
the part of Government officials of any intention 
to prosecute the plaintiffs for violation of the 

Act raised the most serious question whether there 
was anv case or controversy existing between the 
plaintiffs and the defendants. And the failure of 

the plaintiffs to register raised the serious question 
whether they could contest the validity of those 
provisions of the Act which apply by their terms 
only to “registered” companies. It was there¬ 
fore not improbable that after protracted trials 
in the court below and successive appeals reaching 
the Supreme Court of the United States the com¬ 
plaints in such suits would be dismissed upon 
grounds of equitable jurisdiction without any con¬ 
sideration of the substantive constitutional issues. 

Whether the Bond and Share suits were ulti¬ 
mately to be decided in favor of or against the Gov¬ 
ernment, a comparison of the pleadings in the 
Bond and Share suits with the pleadings in the 
suits staved demonstrated beyond doubt that the 
Bond and Share suits would decide whether the 
registration provisions of the Act were valid; 
whether such provisions were separable from other 
provisions of the Act; to what extent the validity 
or invalidity of other provisions of the Act might 
operate as a valid defense for failure to register; 
and to what extent the validity or invalidity of 
other provisions of the Act applicable by their 
terms only to registered companies might be 
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raised by unregistered companies in an independ¬ 
ent or cross-bill in equity. Such a decision would 
of necessity define the major issues of law and of 
fact in the suits before the trial court, and would 
eliminate altogether, or at least reduce very sub¬ 
stantially, the need of further litigation. ! 

(7) To present to a court a true picture jff the 
affairs and position of any holding company, it was 
important that the court should have before it all 
of the principal companies in the system of which 
that holding company was a part. The Govern¬ 
ment had made all the principal holding companies 
in the Bond and Share system parties defendant to 

l 

its test suits and had brought the suits in onC pro¬ 
ceeding in the Southern District of New jYork 
where all of these defendants had their principal 
places of business and could be served. In contrast 
to the Government’s care in bringing an ejntire 
holding-company system before the courts, it was 


significant that neither the North American Com¬ 
pany nor American Water Works and Electric 
Company, appellants, had chosen to join all o]f the 
principal holding companies in its system ih its 
suit before the court below, and that other hojding 
companies in each of these systems had actually 
brought suits outside of the District of Coluihbia. 
Likewise, the other plaintiffs in the court blelow 
were but parts of holding-company systems which, 

I 

through other companies, had instituted proceed¬ 
ings outside of the District of Columbia. 


56S11— Z( 
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The appellants, and the plaintiffs in the other 
five suits below, opposed the Government’s motion 
for a stay on the technical ground that, unless the 
parties and issues in the suits stayed were identical 
with those in the suits upon which the stay was to 
be predicated, the court had no power to stay the 
causes, or, having such power, could not exercise 
it without being guilty of an abuse of discretion. 
The appellants protested vehemently that the stay 
would cause them irreparable damage, but were un¬ 
able to answer the trial court’s repeated question as 
to how a permanent decree of that court would pro¬ 
tect them any differently from the temporary 
decree to which the appellees offered to submit. 

The trial court found both the law and the fact 
against the appellants (AR. 40, NR. 42). It found 
that a court has power in its discretion to grant 
a stay in a pending case, not finally but temporarily, 
if conditioned upon safeguards adequately protect¬ 
ing the plaintiff during the period of the stay, 
for any cause which furthers the orderly processes 
of justice. It found that the circumstances sur¬ 
rounding these cases constituted such cause. It 
found that a decision by the Supreme Court of 
the United States in the Bond and Share suits, 
even if it did not dispose of all the questions 
involved, would afford a more speedy adjudication 
of the validity of the Act than appellants’ cases 
and would certainly narrow the issues and assist in 
the determination of the questions of law involved 
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in such cases. It found that the plan proposed by 
the Government would give the appellants jail the 
protection needed pending a decision by the Su¬ 
preme Court of the United States and save |i great 
deal of labor, time, and expense. It found in sub¬ 
stance that the appellants were not in a position to 
offer that protection to the Government’s interests 
which the Government offered to the appellants’ 
interests; that the appellants could not answer for 
the forty odd cases in other districts which might 
be transferred to the District of Columbia if the 
stay were not granted. 4 The court below accord¬ 
ingly granted the stay and conditioned its| grant 
upon a diligent and active prosecution of the Bond 
and Share suits. In view of the assurances of the 

4 The so-called offer of appellants’ counsel to limjit such 
cases, made in the course of the argument in the court 
below, was no more than an expression of a pious ho|pe (see 
pp. 122-136, infra). He stated simply. l 'I undertake to say 
that it will not be difficult for us [presumably himself and 
Government counsel] to agree upon a group of three or 
four cases which will present every question that is involved 
in this multitude of suits, so that every one of these j may be 
satisfied that its right will be promptly determined.’’ The 
very wide difference of opinion between the appellants’ 
counsel and Government counsel evinced at the argument 
below did not foreshadow a possibility of agreement [except 
upon terms dictated by appellants’ counsel. In the court 
below, appellants’ counsel argued that the Bond and! Share 
suits were not fairly typical of the holding-companjy suits 
and in the same breath argued that appellants’ suits were 
special and unique. Appellants’ counsel then arguedL with¬ 
out the slightest justification, that the Bond and j Share 
suits may take two or three years; now he suggests that 
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appellees, given before the filing of the suits and 
reiterated at the argument, the court below did not 
believe a formal injunction necessary, but offered 
the appellants the right to that relief if they de¬ 
sired it. Neither of the appellants, nor the plain¬ 
tiffs in the other suits below, have as yet sought to 
avail themselves of that right. 

ARGUMENT 

I 

THE TRIAL COURT HAS ROWER. TEMPORARILY AND CON¬ 
DITIONALLY, TO STAY A SUIT FOR A PERMANENT 
INJUNCTION IN THAT COURT PENDING THE FINAL DIS¬ 
POSITION OF A SUIT IN ANOTHER FEDERAL COURT 
INVOLVING SIMILAR ISSUES OF FACT AND LAW 
ALTHOUGH NOT BETWEEN IDENTICAL PARTIES. IF THE 
COURT FINDS THE STAY NECESSARY TO PROMOTE THE 
ORDERLY PROCESSES OF JUSTICE AND OFFERS THE 
PLAINTIFF A TEMPORARY INJUNCTION DURING THE 
PENDENCY OF THE STAY 

A. INTRODUCTION 

The court below, in its opinion, carefully sep¬ 
arated its consideration of its power to grant the 
stay and its consideration of reasons why it should 
exercise such power. By contrast, appellants in 
their brief constantly confuse the question whether 
the trial court had the power under accepted prin- 


three or four cases "which will 'present every question that is 
involved in this multitude of suits'' may be decided "in a 
year's time.” The four United Power & Light companies 
which had brought four separate suits in the court 
below and the Tennessee Electric Power Company which 
has since withdrawn its suit, did agree to hold their suits in 
abeyance if both of the appellants’ suits were tried. That 
was the only actual offer made in the court below. 
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ciples of equity jurisprudence to stay their suits, 
and the question whether the trial court wasj guilty 
of an abuse of discretion in exercising that power. 
If under accepted principles of equity jurispru¬ 
dence the trial court had any power to isstae the 
stay, the exercise of that power is a matter of dis¬ 
cretion and is subject to revision by the appellate 
court only in case of manifest abuse. The appel¬ 
lants have feared on this appeal to take squarely 
the untenable position that a temporary and con¬ 
ditional stay to promote the orderly processes of 
justice was completely beyond the power of the 
trial court. They have also feared to assunhe the 
impossible burden of establishing that, granting 
the trial court had such power, its action wad arbi¬ 
trary and unreasonable. The appellants have 
therefore tried to soften both issues with cjonfu- 
sion—contending that “the stay is a manifest 

abuse of whatever discretion the court may! have 

| 

to grant delays’’ (brief, p. 29). 

Appellants’ confusion of the question of power 

I 

and discretion is particularly significant. The na¬ 
ture of the stay granted by the court below is| such 
that the appellants cannot urge the grounds jupon 
which opposition to a discretionary stay is usually 
predicated. When a stay is held objectionable it 
is usually on the ground that the plaintiff’s right 
to relief is deferred and that justice delayed is jus¬ 
tice denied. But the stay granted by the court be¬ 
low gave the appellants the right to a temporally in- 
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junction or interlocutory decree. That injunction 
or decree would give appellants all the relief from 
tortious acts of the appellees which the appellants 
could ask from the court below and which that 
court could give them. The appellants, as the 
court below pointed out, could not ask relief in rent 
against the existence of the statute; they could 
not maintain suit against the United States or 
the Congress of the United States. Nor were 
appellants seeking the recovery of money or 
property which would be delayed or forestalled by 
the stav. All thev could seek was present relief to 
prevent actual or threatened tortious actions 
against them by the individual appellees. That 
relief the offer of a temporary injunction gave 
them—as fully (hiring its pendency as a final 
decree. That relief they secured without proof 
and without trial. Lacking equitable grounds to 
oppose the stay, therefore, appellants, to sustain 
their appeal, must find some technical deficiency in 
the sheer power of the court to grant the stay. 

B. THE TEMPORARY AND CONDITIONAL STAY BY A TRIAL 
COT'RT OF CAUSES BEFORE THAT COURT IS HELD BY THE 
SUPREME COURT OF THE UNITED STATES TO REST 
WITHIN THE DISCRETION OF THE TRIAL COURT—A DIS¬ 
CRETION NOT GOVERNED BY ANY RIGID OR TECHNICAL 
RULE 

The power of the trial court to stay the in¬ 
stant proceedings, as requested by appellees, can¬ 
not be disputed. In the recent case of Eneloiv v. 
N. Y. Life Insurance Co., 293 U. S. 379, 381-382, 
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Chief Justice Hughes referred to a “stay of pro¬ 
ceedings which a court of law, as well as a court 
of equity, may grant in a cause pending before it 5 
by virtue of its inherent power to control thejprog- 
ress of the cause so as to maintain the orderly 
processes of justice.” 0 j 

The court below very properly held that its 
power to grant the temporary stay was clear. Jus¬ 
tice Bailev stated in his opinion (AR. 41-42i NR. 
4^-44): ' ! 

As to the power of the Court to grapt the 
stay I have little question and I think it is 
within the discretion of the Court. Mr. 
Chief Justice Hughes, in the case of Eyeloiv 
v. N. Y. Life Insurance Co., 293 U. S. 379, 
381, referred to the exercise of equitable ju¬ 
risdiction in granting or refusing an injunc¬ 
tion and distinguished it from a mere \stay 
of proceedings which a court of law, as well 
as a court of equity, may grant in a clause 
pending before it by virtue of its inherent 
power to control the progress of the cause 
so as to maintain the orderly processes of 

justice.” j 

_ 

5 Italics supplied unless otherwise indicated. 

6 Control over the court’s own proceedings always rests in 
its sound discretion. It has never been questioned that a 
court may stay its own proceedings for months to avoid un¬ 
necessary hardship on one of the parties due to the death or 
illness of counsel or for any other legitimate reason. Hunter 
v. Fairfax's Devisee, 3 Dali. 305; Rhode Island v. Massa¬ 
chusetts, 11 Pet. 226. 
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This is not an attempt to enjoin a multi¬ 
plicity of suits, nor a stay as a matter of 
right by reason of a former suit pending. 
The Court may grant a stay, or extend the 
time for pleading, by reason of the absence 
or illness of parties or counsel, the conven¬ 
ience of the Court, the fact that the issues in 
a case may be simplified by decisions in other 
suits, and it would, I think, be impossible to 
define all the conditions which might justify 
a Court, in its discretion, in staying the fur¬ 
ther progress of a case, not finally, but tem¬ 
porarily. 

While it is true that one of the most frequent uses 
of the stay has been to prevent a multiplicity of 
suits between the same parties in respect of the 
same issues, there is, as stated in Be La Vergne 3La~ 
chme Co. v. N. Y. Brewing Co., 125 App. Div. 649, 
110 N. Y. Supp. 24 (1908) “no narrow technical 
rule that the issues and parties must be identical in 
all respects in each [action] in order that the trial 
of one action may be stayed or postponed until after 
the trial of the other.” Kansas City Southern 
Railway v. United States, 282 IT. S. 760; Pennsyl¬ 
vania v. Wiliams, 294 IT. S. 176; Gordon v. Omin- 
sky, 294 IT. S. 186; Penn General Casualty Co. v. 
Pennsylvania, 294 U. S. 189; Friedman v. Harring¬ 
ton, 56 Fed. 860 (C. C. Mass. 1893). Even when 
an independent bill is brought seeking affirmative 
relief in equity to enjoin a multiplicity of suits in 
other courts, there is no rigid rule that the parties 
or issues mpst be identical. Di Giovanni v. Cam- 
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den Ins. Assn., 296 U. S. 64, 70. 7 A fortiori there 
is no such rule where there is only an application 
for a “mere stay of proceedings” before th^ court 
in question. 

It is obvious from appellants' brief that they do 
not seriously press their argument that the trial 
court was without power to grant the stay. On this 
score appellants merely make the bland statement 
that a court which has jurisdiction must exercise 
that jurisdiction whether it wishes or no, aind re¬ 
gardless of the consequences—citing language torn 
from its context in Cohens v. Virginia, 6 Wheat. 

7 In the Di Giovanni case Mr. Justice Stone stated (296 
U. S.. at 70) : "Avoidance of the burden of numerous suits 
at law between the same or different parties, where jthe is¬ 
sues are substantially the same, is a recognized grouind for 
equitable relief in the federal courts. See Ogden City v. 
Armstrong. 168 U. S. 224; Hale v. Allinson, 188 U. S. 56. 
But the award of this remedy, as of other forms of equitable 
relief, is not controlled by rigid rules rigidly adhered to 
regardless of the end to be attained and the consequences of 
granting the relief sought. It rests in the sound dis 
of a court of equity and a theoretical inadequacy 


:retion 
of the 

legal remedv may be outweighed bv other considerations.” 
As Mr. Justice Peckhain stated in Hale v. Allinson. 188 
U. S. 56. 78: "We are not disposed to deny that jurisdiction 
on the ground of preventing a multiplicity of suits rjiay be 
exercised in many cases in behalf of a single complainant 
against a number of defendants, although there is n<) com¬ 
mon title nor community of right or interest in the subject 
matter among such defendants, but where there is a, com¬ 
munity of interest among them in the questions of lakv and 
fact involved in the general controversy.” 


l 
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264, 404, and Henry v. Dick Company, 224 U, S. I, 8 
which has not the slightest relevancy to the issues 
here involved. Cohens v. Virginia, supra, simply 
“denied the right to abdicate to state courts juris¬ 
diction which the Constitution in positive terms 
entrusts to the federal judiciary.” Canada Malt¬ 
ing Co., J^td. v, Paterson Steamships, Ltd., 285 
U. S. 413, 423. And in Henry v. Dick Company, 
supra, which involved the sole question whether a 
certain patent infringement suit was within the 
jurisdiction of the federal courts, the Court did not 
even use language remotely applicable to the cases 
before this Court. 

The exercise of jurisdiction over a cause, once 
assumed, includes the exercise of the court’s “in¬ 
herent power to control the progress of the cause so 
as to maintain the orderly processes of justice.” 
And even if the temporary stay granted by the trial 
court could be regarded as a relinquishment of ju¬ 
risdiction, which it cannot, appellants’ statement of 
the law as applied to the present problem is refuted 
by all that the United States Supreme Court has 
said or held on the subject during the past twenty 

8 In a footnote to their brief (p. 32). appellants make the 
parsimonious concession that there are “certain classes of 
actions where some courts exercise some degree of discretion 
in the matter of entertaining jurisdiction.” That these 
“certain classes of actions” are by no means confined, as 
appellants try by careful omission to imply, to the narrow 
class of “actions on foreign torts,” is abundantly borne out 
bv the cases hereinafter discussed. That the “some courts,” 
to which appellants make slighting reference, include the 
Supreme Court of the United States, is also apparent. 
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years. As Chief Justice Hughes stated in United 
States v. Bank of New York and Trust Company, 
296 IT. S. 463, 480: | 

The statutory grant of jurisdiction to the 
District Court leaves open the question of 
the propriety of its exercise in particular 
circumstances. Even where the District 
Court has acquired jurisdiction prior to 
state proceedings, the character and ade¬ 
quacy of the latter proceedings in relation to 
the administration of assets withiiji the 
State, and the status of those assets, may re¬ 
quire in the proper exercise of the discretion 
of the federal court that jurisdiction sjhould 
be relinquished in favor of the state admin¬ 
istration. Pennsylvania v. Williams, 294 
U. S. 176,185; Gordon v. Ominsky, 294 U. S. 
186,188; Penn General Casualty Company v. 
Pennsylvania, supra, p. 197. * * * 

Certainly, if it lies within the power of the District 
Courts to relinquish their jurisdiction, there can 
be no question of their power to stay that juris¬ 
diction. And the decisions of the Supreme (pourt 
afford abundant support for the decision ojf the 
court below that the staying of proceedings bjefore 
it is a matter resting within the sound discretion 
of the trial court, a discretion to be exercised with 
the fullest regard for both the public and private 
interests involved. 

! 

Thus, in Kansas City Southern Railway v. 
United States, 282 IT. S. 760, the Supreme Court 
clearly indicated that the use of the stay by a (jourt 
in respect of its own proceedings (as distinguished 



from affirmative relief against proceedings in an¬ 
other court) to prevent needless multiplicity of 
suits by different parties against the Government 
rests in the sound discretion of the trial court. 
There Chief Justice Hughes stated (at 763-764) : 
764) : 

We find no provision of the applicable 
statutes which deprives a District Court of 
jurisdiction of a suit brought by a party en¬ 
titled to attack an order of the Interstate 
Commerce Commission in accordance with 
these provisions as to venue. But the ex¬ 
istence of jurisdiction does not mean that it 
must be exercised and that grounds may not 
be shown for staying the hand of the Court. 
Compare Langnes v. Green, ante, p. 531. 
The appellants, upon proper application 
could have been allowed to intervene in the 
earlier suit brought for the same purpose in 
the District Court for the Western District 
of Kentucky (U. S. C., Tit. 28, Sec. 45a) 
and could have presented there all of their 
grounds of attack upon the orders in ques¬ 
tion. The orders of the Interstate Com¬ 
merce Commission may apply throughout 
the country, and there may be cases where 
the convenience of the parties and the inter¬ 
ests of justice may make appropriate sepa¬ 
rate suits by different parties affected by the 
same order. The question is thus one for 
the sound discretion of the District Court, in 
which such a suit is brought, to determine 
whether it should be permitted to continue 
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or proceedings therein should be stayed, 
pending the final outcome of an earlier suit 
for the same purpose, to the end that there 
may not be a multiplicity of suits without 
substantial reason. As, however, the de¬ 
fendants here did not raise the question of 
the pendency of the earlier suit until thje day 
of final hearing, several months after the 
suit was begun, we see no reason for disturb¬ 
ing the action of the District Court ip this 
respect. ! 

The order of the Interstate Commerce Commis¬ 
sion attacked in the Kansas City Southern case 
affected many different railroads and was thus 
similar in its effect to the Holding Company Act, 
which affects many different utility holding com¬ 
panies. The incidence of the same order of the 
Interstate Commerce Commission upon one j rail¬ 
road may be quite different from its incidence upon 
another railroad differently circumstanced. 9 j Yet 

there can be no question, since the Kansas \City 

_____ 

9 The appellants, in attempting to distinguish the Kansas 
City Southern case, assert, “The issues in the two casesl were 
identical, or practically so” (brief, 70). Such a character¬ 
ization of two cases involving the effect of an order c|f the 
Interstate Commerce Commission upon two different rail¬ 
roads is hardly consistent with appellants’ argument that 
their own suits are completely different from, and can in no 
way be controlled by, the decision of the United Stated Su¬ 
preme Court in the Bond and Share suits. This fallajcv of 
appellants is further demonstrated in the detailed analysis 
and comparison which the Government makes of the Bond 
and Share suits with appellants’ suits. See Point if, B, 
pp. 70-102, infra. 
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Southern case, that a suit contesting the order in 
one court may, in the discretion of that court, be 
stayed pending the disposition of another suit in 
a different court brought by a different plaintiff 
to contest the order as applied to it. The grounds 
for exercising that discretion are particularly 
strong when the order or statute is attacked by 
both plaintiffs, whether they be railroads or hold¬ 
ing companies, as void in its entirety. It is im¬ 
portant to note that appellants are not contending 
that the Act may not be interpreted to apply to 
companies in their situation. On the contrary they 
urge that the Act is by its terms plainly applicable 
to them. They question the validity not the ap¬ 
plicability of the provisions of the Act—and they do 
this in respect of the same provisions of the Act, 
and for the same reasons, as do the Bond and 
Share companies. 

In the recent case of Pennsylvania v. Williams, 
294 U. S. 176, the Supreme Court has gone so far 
as to emphasize that a refusal by a trial court to 
stay its own proceeding will constitute an abuse of 
discretion if such refusal would be prejudicial to 
the public interest. 10 Mr. Justice Stone stated (at 
p. 185): 

A court of equity, which in its discretion 
may refuse to protect private rights when 
the exercise of its jurisdiction would be prej- 

10 Cf. Gordon v. Ominsky , 294 U. S. 186; Penn General 
Casualty Co. v. Pennsylvania. 294 U. S. 189. 
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I 

udicial to the public interest, see ignited 
States ex rel. Greathouse v. Bern, 289|U. S. 
352, 359, 360, or deny relief upon perform¬ 
ance of a condition which will safeguard the 
public interest and secure substantial j justice 
to the complainant, see Harrisonville !v. W. 
S. Dickey Clay Mfg. Co., 289 U. S. 33^, 338, 
would seem bound to stay its hand in the 
public interest, where it reasonably appears 
that the private right will not suffer. ! 

The words of Mr. Justice Stone are particularly 
applicable in the present suits, where the interlocu¬ 
tory decree offered the appellants ensures that 
their private rights will not suffer. 

In Friedman v. Harrington, 56 Fed. 860 (C. C. 
Mass. 1893), the circuit court for Massachusetts 
was asked to stay a suit before it under circum- 

i 

stances almost identical with those which Icon- 

I 

fronted the court below in these proceedings. 
In the Friedman case, the plaintiffs sued state! offi¬ 
cers to restrain the enforcement of a statute de¬ 
signed to limit, if not completely abolish, the Oleo¬ 
margarine trade in the state. The plaintiffs were 
wholesale dealers in oleomargarine sold only ip the 
original packages in which they were brought jinto 
the state. The statement was made by the attorney 
general representing the defendants, and not defied 
by the plaintiffs, that no prosecution had t^een 
brought under the law against a dealer in the origi¬ 
nal packages and it was not proposed to bring any, 
until the constitutionality of the law had been 
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passed upon by the Supreme Court in certain test 
cases. The circuit court stayed the case on the 
ground that two similar suits, testing the statute 
as applied to the business of other plaintiffs, were 
pending before the United States Supreme Court. 
The court stated that “as this question can only be 
settled by a decision of the supreme court, I must 
decline to pass upon the question at this time, and 
direct that the case be continued until the next 
term of this court” (56 Fed. at 661).“ The court 
stressed the point that the stay could not hurt the 
plaintiffs because the state officials did not propose 
to enforce the law against sales in the original 
package until the constitutionality of the Act was 
settled—a situation exactlv analogous to the an- 
nouneed intentions of the Government in respect of 
the enforcement of the Holding Company Act dur¬ 
ing the pendency of the Bond and Share units. 

The conclusion is inescapable from the authori¬ 
tative decisions which we have reviewed that the 
power of the court below to grant a temporary and 

conditional star was limited bv no narrow or tech- 

* * 

nical rule. The recent United States Supreme 

11 Appellants have attempted to distinguish the Friedman 
case on the ground that the court there stayed proceedings 
“merely until the next term of the court." But the appel¬ 
lees* stay in the present suits runs at most only until the 
Bond and Share cases reach the Supreme Court. Clearly 
the length of thru of a stay does not concern tile jwwer of 
the court to grant the stay but only the reasonableness of 
the exercise of such power. 
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Court decisions indicate that the granting of a stay 
rests in the sound discretion of the court, a discre¬ 
tion to be exercised with care and with eautiok but 

• 

with regard to the substantial requirements o)f jus¬ 
tice, and not in accordance with any rigid ruie. A 
court, of course, may not lightly grant a stay jrchich 
would hurt, prejudice, or delay the rights <jf the 
party stayed to the decree or judgment which he 
seeks from the court granting the stay. But ques¬ 
tions of the choice of a proper forum, the avoidance 
of a multiplicity of suits, identity of parties and of 
issues, order of trial of related issues, and nijimer- 
ous other problems affecting the orderly processes 
of justice are not matters of rule but of judgment. 
There certainly is no rule in the federal courts to- 
day which makes it impossible for a court, particu¬ 
larly a court of equity, to stay its own proceedings 
if it has reason to believe that by so doing it | will, 
without substantial hurt or prejudice to the I par¬ 
ties, obviate the need of fruitless and burdensome 
litigation or of an unnecessarily long and pro¬ 
tracted trial. 


C. THE CASES CITED IN APPELLANTS' BRIEF ARE INAPPLI¬ 
CABLE | 

As againt these recent authoritative decision^ dis¬ 
cussed in the last section, appellants cite a nuijnber 
of opinions in the state and lower federal cojurts. 
The note analyzing these cases (see pp. 3(Mt7, 
infra ) demonstrates that the decision in virtually 


56S11—3& 









28 


every one may be clearly supported as a proper ex¬ 
ercise of the court’s discretion. Appellants’ re¬ 
liance is chiefly upon dicta in these cases, which oil 
examination are found either to be inapplicable 
to proceedings like those below or to have been 
based upon doctrines expressly disavowed by the 
Supreme Court. 

The opinions upon which appellants place most 

reliance date back fiftv and seventv and a hundred 

* •/ 

years. The orderly disposition of judicial business 
today involves quite different considerations than 
it did sixty and seventy years ago. when litigation 
was of a particular local character and travel and 
communication slow and cumbersome. Procedural 
questions as they were presented to a Maine Circuit 
Court in 1838, a Massachusetts Circuit Court in 
1864, a Vermont Circuit Court in 1879, a Michigan 
court in 1873, a California court in 1881, or a Texas 
court in 1889 afford little guidance to a modern 
equity court. 

Moreover, the federal opinions on which appel¬ 
lants rely concern primarily questions involving 
the concurrent jurisdiction of the state and federal 
courts. Recent decisions of the Supreme Court 
have authoritatively established that these ques¬ 
tions of concurrent jurisdiction are matters of dis¬ 
cretion—not, as many lower federal courts long 
thought, matters of power. 12 The federal prece¬ 
dents on which appellants rely proceeded on the 


12 See pp. 30-31, infra. 
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doctrine, now expressly discredited by the Supreme 
Court (Pennsylvania v. Williams, 294 U. S.| 176), 
that a federal court had no power either to abdicate 
or defer its jurisdiction in favor of a state court. 
Appellants boldly assert that the federal decisions 
draw no distinction beween a stay in favor of a 
proceeding m a state court and a stay in favor of 
a proceeding in another federal court (brief, jj>. 40), 
and discreetly neglect to mention that the decisions 
on which they rely necessarily presupposed the ex¬ 
istence and validity of the very distinction yhich 
the appellants now deny. The crux of the niatter 
is simply that this distinction was accepted as law 
bv both the federal and state courts in virtually 
all cases cited by appellants. Such eases decided on 
the faith of that distinction cannot now be resur¬ 
rected for the purpose of obscuring the principle, 
unequivocally accepted in Kansas City Southern 
Railway v. United States, 282 U. S. 760, that the 
granting of a stay by a federal court in fav<j>r of 
another federal proceeding rests in the sound dis¬ 
cretion of the court. 

I 

State decisions on pleading and procedure turn 
so much upon local statutes and local practice that 
they have never been given much, if any, wejight 
out of their own jurisdiction. The Conformity Act 
by its terms exempts “equity and admiijalty 
causes” (28 U. S. C. 724), and the Supreme Court 
has many times asserted that the rules of prjoee- 

w i 

dure in any federal equity court “are not ddter- 
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mined by local laws or rules of decision, but general 
principles, rules and usages of equity having uni¬ 
form operation in those courts wherever sitting.” 
Guffey v. Smith, 237 U. S. 101,114. Federal equity 
courts have always kept their rules free from the 
technicalities of state procedure and have done 
equity according to their own understanding of 
that term. 

Neither state nor lower federal courts’ decisions 
can rebut the recent and authoritative pronounce¬ 
ments of the Supreme Court of the United States. 

In the appended foot-note the individual cases 
upon which the appellants have particularly relied 
are analyzed and explained in light of their histori¬ 
cal background and factual setting. 13 

13 Note ox the Inapplicability of Appellants’ Authorities 

A. Federal Cases 

1. Federal cases involving concurrent jurisdiction of the 
state and federal courts. 

These cases can be understood only in light of their his- 
toric background. Appellants in their brief have tried to 
gloss over the principle, applied by the lower federal courts 
for vears, that when Congress acting under the Constitution 
had invested them with jurisdiction they could in no case 
abdicate or stay that federal jurisdiction in favor of the 
jurisdiction of a state court unless the proceeding were a 
proceeding in rem and the state court already had possession 
of the property. And virtually all cases hereinafter dis¬ 
cussed (see pp. 33-37. infra) rely on this rule. 

In McClJUan v. Carl and* 217 U. S. 268, the Supreme 
Court, in holding that a federal court improperly stayed 
proceedings pending litigation in a state court, relied on the 
fact that the record in that case failed affirmatively to dis- 
close any special circumstances justifying the stay. In the 
McClellan case the plaintiffs brought suit in the federal 
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circuit court in South Dakota against the administrator 
of a decedent’s estate, basing federal jurisdiction on diver¬ 
sity of citizenship. The bill prayed that plaintiffs be adju¬ 
dicated the sole heirs at law and next of kin of decedent 
and for an accounting by the administrator. The state attor- 
ney general obtained a stay of the proceeding in the federal 
court on the ground that the state was about to commcjnce an 
action in the state court to establish its title to the decadent’s 
property. The Supreme Court held that the granting of 
the stav was an abuse of discretion, remediable by niianda- 
mus, in the absence of special circumstances requiring the 
stay. In remanding the case, the Supreme Court expressly 
authorized the Circuit Court of Appeals to consider the 
special circumstances which may have moved thej trial 
court in granting the stay. j 

A number of lower federal courts overlooked the qualifi¬ 
cation regarding special circumstances that the Supreme 
Court affixed to its decision in the McClellan case that a 
federal court should not stay its hands in favor of aj state 
court once its jurisdiction had attached. The Subreme 
Court accordingly, in the past year, has had to make 
it clear that the McCellan case is not to be construed as 
limiting the court’s discretion when the record discloses 
special circumstances justifying the relinquishment its 
jurisdiction. In Pennsylvania v. Williams, 294 U. S. 176, 
the Supreme Court held that the district court, whose order 
had been confirmed by a unanimous Circuit Court 01 Ap¬ 
peals (72 F. (2d) 509), had erred in not exercising itfe dis¬ 
cretion to relinquish its jurisdiction of an insolvent build¬ 
ing and loan association to the state Secretary of Backing. 
The Court said (294 U. S. at 183): I 

“The question is not the ordinary one of comity between 
a federal and a state court, each asserting jurisdiction! over 
the same subject-matter and the same property and inhere 
there are shown no special reasons addressed to the discre¬ 
tion of the court first acquiring jurisdiction for relinquishing 
its jurisdiction in favor of the other. Compare McClellan 
v. Carland , 217 U. S. 268, 281, 282 * * j 

The recent cases clearly show the progress of the federal 
courts from rule of thumb to exercise of discretion ill the 
granting of stays pending litigation in a state court. | See 
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American Brake Shoe <{* F. Co. v. Interborough R. T. Co., 
10 F. Supp. 512. 520 (S. D. N. Y. 1935). 

Whatever limitations may have been or may be applica¬ 
ble to the staying 1 of a suit in a federal court pending 
litigation in a state court, such limitations are inapplicable 
between courts of the same sovereignty. Cf. Canada 
Matting Co.. Ltd. v. Paterson. Steamships , Ltd.. 285 U. S. 
413. 423. The difference between staying proceedings pend¬ 
ing litigation in a court of the same, as distinguished from 
that of another, sovereignty is brought out very clearly by 
cases cited in appellants' brief. See Wood v. Lake , 13 Wis. 
94 (1860) ; Bergholm . v. Peoria Life Ins. Co.. 63 S. W. (2d) 
1064 (Tex. Civ. App. 1933). This difference is so clear that 
the Supreme Court did not even cite the McClellan case— 
which involved a stay in a federal court pending litigation 
in a state court—in Kansas City Southern Railway v. 
United States. 282 U. S. 760, in which the Court stated 
that the granting of a stay was within the sound discretion 
of a federal district court where another district court had 
jurisdiction of a suit to set aside orders of the Interstate 
Commerce Commission. And in Great North Woods Club 


v. Raymond . 54 F. (2d) 1017. 1018 (C. C. A. 6th, 1931), 
the Court of Appeals for the Sixth Circuit made the 
distinction explicit, stating: 

“Where two courts are merely different divisions of the 

% 

same sovereignty, and though the earlier suit is not a bar 
to the latter, it may well be within the limits of discretion 
to delay the second suit until the first is disposed of: but, 
where the federal court has jurisdiction of parties and of 
subject-matter, it is usually true that the plaintiff in that 
court has an absolute right to have his case in that jurisdic¬ 
tion proceed to trial, * * *. This rule of absolute duty 

to proceed does not seem to be modified, except as indicated 
in Kansas City Southern v. U. S.. 282 U. S. 760. 51 S. Ct. 
304. 75 L. Ed. 684. and in Lang nee v. Green , 282 V. S. 531, 51 
S. Ct. 243, 75 L. Ed. 520. In the former case, the tiro suits 


involved were in different 


United States District 


Courts. 


It was held within the discretion of one of these courts to 


stay its proceeding until the decision in the other court — 


and this for\the reasons stated in the opinion; * * 
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In the light of this historical development of tjhe con¬ 
current jurisdiction of the federal and state courtsj it will 
be seen that, although the recent rulings of the Supreme 
Court have moved sharply away from the rule that tlje juris¬ 
diction of the federal courts once attached may \neither 
be surrendered nor stayed on account of state proceedings, 
traces of the old rule may be found in the decisions! of the 
state and lower federal courts. As we have stated, Pennsyl¬ 
vania v. Williams , 294 U. S. 176, overruled a unanimous 
opinion of the Circuit Court of Appeals as well | as the 
opinion of the district judge. For these reasons all (the de¬ 
cisions cited by the appellants, dealing with a stay of a pro¬ 
ceeding in a federal court pending the outcome of a state 
suit, or a stay in a state court pending the outcomje of a 
federal suit, are so entangled with questions regarding the 
concurrent jurisdictions of the federal and state courts as 
to have no real bearing on the issues before this jCourt. 
Since the ratio dicidendi of many of these cases no longer 
represent the state of the law, it is of little importance that 
the actual decisions, as we shall point out, may be justified 
as a proper exercise of the court’s discretion on the particu¬ 
lar facts there involved. 

(a) Mercantile Trust Co . v. Lamoille Val. 7?. Co.[ Fed. 
Cas. No. 9432 (C. C. Vt. 1879), cited at page 35 of (appel¬ 
lants' brief, involved the foreclosure of two different!mort¬ 
gages, a preference mortgage and a so-called first mortgage, 
on the same property. The state court had taken possjession 
of the property in a suit by trustees under the mortgage 
to foreclose the preference mortgage. A suit by a jbond- 
holder to foreclose the other mortgage was instituted in 
the federal court. The day after the proceedings i!n the 
federal court were commenced, a cross-bill was filed iln the 
suit in the state court against the plaintiff in the federal 
suit and other bondholder’s, but the plaintiff in the federal 
court was not validly served in the state proceeding. | The 
motion of the defendants in the federal suit (the debtor 
railroad and the trustees whom the bill sought to renjiove) 
for a stay pending the state suit was denied. It is jclear 
from the opinion that the controlling factor in the genial 
of the stay was the then current principle that a federal \:ourt 
could not abdicate its jurisdiction to a state court —the bpin- 
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ion expressly states that “courts have not the right to dis¬ 
own their jurisdiction/’ 

The foreclosure of the mortgage in the federal court was 
independent of the foreclosure of the preference mortgage in 
the state court. Indeed, it is only this fact that kept the suit 
in the federal court from running afoul of Rev. Stat. § 720 
and of the concurrent jurisdiction of the state court. Be¬ 
cause the two foreclosures were completely independent, a 
stay would have prevented foreclosure of the mortgage in¬ 
volved in the federal suit and compelled the plaintiff bond¬ 
holder to litigate his right to foreclosure in the state court. 
It is obvious that appellants in the present cases are under 
no such compulsion. 

Another fundamental difference between this earlv case in 
Vermont and the cases at bar is clearly brought out bv the 
court’s statement in the Vermont case that it could not com¬ 
pel plaintiffs “to wait until some other time for what they 
have a right to now.” The “right" there was to money, to 
property. Here the “right” if any there can be said to 
exist, is to protection against the alleged wrongful acts of 
appellee officials. The temporary injunction which appel¬ 
lants were offered below fully protects every “right” that 
appellants could possibly be said to have—they are not 
being forced to wait for the satisfaction ^of any rights. 
Where parties obtain the protection against the wrongful 
acts of others which they seek, it cannot seriously be con¬ 
tended that they are being compelled “to wait until some 
other time for what they have a right to now.” 

This basic distinction between a suit to recover 'property 
and one to obtain protection against future conduct—a pro¬ 
tection fully accorded by a stay coupled with a temporary 
injunction—is equally applicable to every other case cited 
in appellants brief . 

(b) WadUigh v. Veazie , Fed. Cas. No. 17,031 (C. C. Me. 
1838), involved two actions to recover the same land. The 
plaintiff in the federal suit was the defendant in the state 
suit and the plaintiff in the state suit was the defendant in 
the federal suit. The court overruled the plea in abatement 
of the defendant in the federal court. 

So far as the decision goes, it is clearly no authority in the 
present case. Pleas in defense are in no way similar to the 
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■Government's request in the suits before the trial coujrt that 
the causes be stayed in the interest of the orderly aijid eco¬ 
nomical administration of justice and to prevent njeedless 
and undue hardship upon the courts, the public, ajnd the 
Government. A plea in abatement, if well taken, removes 
the suit entirely from the control of the court; a stayL being 
interlocutory, is always within the control of the court to 
revise or vacate as circumstances and justice may ijequire. 

It is extremely doubtful whether there was in the opinion 
in the Wadleigh case any such dictum, as counsel ijor ap¬ 
pellants suggest. The first sentence of the opinion states: 
“The sole question arising in this case is, whether the pend¬ 
ency of another action, in the state court for the recovery 
of the same land, in which the present defendant is!plain¬ 
tiff, and the present plaintiff is defendant, at the commence¬ 
ment of the present suit, is a good plea in abatement jto this 
suit." It seems clear from the part of the opinion quoted at 
pages 39-40 of appellants’ brief that when Story, ^J., re¬ 
ferred to a “discretionary authority” and to a “stajy,” he 
meant the plea in abatement referred to in the first sentence 
of the opinion, for the example he puts is a case whbre the 
suit in the state court , upon which the so-called fstay” 
might he predicated ’, had ended , and the plaintiff there had 
been “put into possession.” Where the suit in the state 
court has ended, there can be no reason for a “stay” of the 
pending suit, as the term “stay” is used in the presentj cases. 
Furthermore, it may well be doubted whether the! term 
“stay” in 1838 was ever used except in the sense of a defense 
to an action. “Continuance” corresponded at that t^me to 
the present meaning of the word “stay.” Cf. Rhode island 
v. Massachusetts , 11 Pet. 226; Loring v. Marsh , Fedj. Cas. 
No. 8514 (C. C. Mass. 1864), cited at page 40 of appellants’ 
brief. j 

If it be assumed that the court in the Wadleigh ca^e was 
using the word “stay” in its modern sense, the dictum proves 
too much, for it indicates that even when the parties and 
issues are identical, the court has no power to grant a! stay. 
Even appellants make no such contention, and in factj have 
argued that such identity would be ground for a stay, j This 
case gives striking illustration to the Government’s conten¬ 
tion that these early cases must be disregarded. 
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(c) In Lording v. Marsh , Fed. Cas. Xo. 8514 (C. C. Mass. 
1864), cited at page 40 of appellants' brief, the heirs of a 
decedent filed a bill in equity in the federal court to require 
the trustee under the will of the decedent to pay over the 
property in the estate to themselves and to the adminis¬ 
trator of a deceased heir. The plaintiff heirs joined as de¬ 
fendants the administrator of the deceased heir and certain 
corporations claiming under the will. Defendants moved 
for a stay pending a construction of the will by the state 
court in a suit in which the testamentary trustee had brought 
a bill of interpleader against the heirs and the other defend¬ 
ants in the federal case. The heirs, the principal defend¬ 
ants in the state suit, had not been served. Appellants’ state¬ 
ment at page 41 of their brief that fc *the plaintiff against 
whom the stav was sought was already a partv defendant in 
the earlier commenced suit in the state court” is misleading, 
for the plaintiff heirs in the federal court had not been 
served in the state suit. Certainly there was no equitable 
reason to stay the federal suit pending a purported state 
suit in which service had not yet been made on the principal 
defendants, and the denial of the stay in those circumstances 
was a proper exercise of the court's discretion. 

(d) In Checker Cab Mfg . Co. v. Checker Taxi Co ., 
26 F. (2d) 752 (X. D. Ill. 192S), cited at page 43 of appel¬ 
lants’ brief, the court refused to stay a suit to recover dam¬ 
ages and profits upon a contract pending a subsequent suit 
in the state court to cancel the contract for fraud. The 
court, in denying the stay, expressly found that the state 
court, far from being the more appropriate forum, should 
“stay its finding upon that issue until the court [the federal 
court] which first obtained jurisdiction of the same has dis¬ 
posed of it.” The language about Absolute right to try 
its case in this forum,” cited at page 44 of appellants' brief, 
is clearly inconsistent with Pennsylvania v. Williams. 294 
U. S. 176 and United States v. Bank of New York and 7'ntst 
Co ., 296 U. S. 463, 480. 

(e) In Kirkpatrick v. Eastern Milling and Export Co., 
135 Fed. 144 (C. C. X. J. 1904), cited at page 52 of ap¬ 
pellants’ brief, plaintiff bank brought a bill in equity to 
require the receivers of an insolvent company to deliver cer¬ 
tain certificates of stock alleged to be due under an under- 
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writing agreement between the bank and the company. A 
prior suit had been brought in a state court by signers of 
the underwriting agreement against the bank to Ijiave the 
agreement cancelled. The federal court denied th^ receiv¬ 
ers’ motion to stay the suit pending termination of Ithe state 
suit. Since the defendant receiver's were not involved in 
the state suit, they could show no equitable reason kvhy the 
court should exercise its discretion to grant theirj request 
for a stay. 

(/) In City of Detroit v. Detroit City Ry . Co., |55 Fed. 
569 (E. D. Mich. 1893). cited at page 52 of appellants’ brief, 
a suit started by the citv had been removed to the! federal 
court on the ground of local prejudice, and a motion to 
remand denied. The motion of the plaintiff for a stay, 
upon the ground that a case was pending before the 
Supreme Court of Michigan which would determine the is¬ 
sues in the case, was denied. The plaintiff was jnot in¬ 
volved in the other suit. Plaintiff's only motive ifor re- 
questing the stay was to obtain an adjudication of its rights 
from the state, rather than the federal, court : yet thejfederal 
court had, after a full hearing, already denied his motion to 
remand. Defendant had a right under federal statute to have 
the case decided in the federal courts. Plaintiff obviously 
had shown no circumstances which entitled him in; equity 
to the stay. Plaintiff even proposed to start a qyo war¬ 
ranto proceeding in the state court (which proceeding ap¬ 
parently could not be removed) against the defendant to 
decide the questions in issue. Clearly, plaintiff’s motion for 
a stay was simply a renewed effort to have his case (jlecided 
bv the state courts. And the court’s statement that “it 

* i 

never has been held proper for them [federal courts] tio delay 
litigation before them until state courts shall have (jlecided 
the same questions for this would be an abdication ojf their 
duties as courts" is clearly inconsistent with Pennsylvania 
v. Williams, 294 U. S. 176. j 

2. Federal cases in which a stay was requested pending 
litigation in other federal courts . 

In each of the federal cases cited in appellantsf brief 
where stays have been denied pending litigation iri other 
federal courts, the party requesting the stay failed jto ad¬ 
vance a single, substantial reason to justify the granting of 
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a stay: and in each case the court in the proper exercise 
of its discretion denied the stay. Such authorities are in¬ 
applicable to the present suits where abundant reason exists 
not only to warrant the granting of the stay, but to make a 
denial of the stay inequitable. 

(a) In National Motor Bearing Co .. Inc. v. Consolidated 
Motor Parts'Co., 6 F. Supp. 811 (E. D. X. Y. 1934). cited 
at page 44 of appellants’ brief, the owner of a certain patent 
brought suit to enjoin a dealer from selling articles alleged 
to infringe his patent and for an accounting. Three days 
earlier the same plaintiff had brought suit in the Northern 
District of Illinois against the manufacturer of the alleged 
infringing articles for the same relief. The denial of a stay 
which was requested by the dealer in no way conflicts with 
the Government’s position in appellants’ cases. The dealer, 
involved in a single ease, was not being harassed by a number 
of suits. Besides, the suit against the manufacturer could 
not be heard for a vear due to the congestion of the docket 
in the Northern District of Illinois, and the patent was due 
to expire in little more than a year. From this the court 
correctly found that there were no “circumstances sufficient 
to justify the court in granting this motion.” 

(5) In Jefferson Standard Life Ins. Co. v. Keeton. 292 
Fed. 53 (C. C. A. 4th, 1923), cited at page 4T of appellants’ 
brief, the insurance company brought suit in equity to cancel 
the policy of a certain decedent on the ground of fraud. 
After the motion of the defendant beneficiary to dismiss 
for want of equity had been overruled, she sued at law to 
recover upon the policy, and that suit was removed to the 
federal court. The plaintiff insurance company then sought 
to enjoin the prosecution of the suit at law upon the policy. 
The refusal of the lower court in the equity suit to enjoin 
the prosecution of the suit at law was reversed on appeal 
to the Circuit Court of Appeals. It is difficult to see how 
the decision that the lower equity court erred in failing to 
enjoin the law side of that court from proceeding with the 
suit on the policy, aids appellants’ position in the present 
cases. It should also be noted that the decision mav well be 
contrary to the holding in Enelo^c v. N. Y. Life Insurance 
Co.. 293 U. S. 379 (that the law side is the more appropriate 
forum for the trial of the issue of fraud in an insurance 
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case) although in the latter case the suit at law h|ad been 
commenced first. 

i 

The dictum from the Jefferson case concerning tl^e power 
of the lower equity court to stay its cause pending the trial 
of the action at law, quoted at page 48 of appellants 7 brief, 
is likewise inapplicable to the cases at bar. The dictum 
was expressly rested bv the court on the authority of 
McClellan v. Garland , supra , which has since been construed 
by the Supreme Court not to deprive the trial couijt of its 
discretion to grant a stay upon a proper showing. Nor 
would there have been any substantial reason for granting 
the stay for it was only after the beneficiaries of tlioi policy 
had moved to dismiss the equity suit, and had their'motion 
overruled, that the law suit was begun. On the appellate 
court's own assumption that there was no reason toj> favor 
a trial at law on the issue of fraud, the suit at lawjby the 
beneficiary was the sole cause of any multiplicity, and this 
was ample ground for denying her a stay in the equijty suit 
previously brought against her. | 

( c) Toplitz v. Miller , 32 Fed. 744 (S. D. X. Y. 11887), 
cited at page 51 of appellants 7 brief, consisted of ^Several 
actions. The plaintiff in each suit was seeking to Recover 
excess duties alleged to have been paid the Government. 
In each suit it was the plaintiff and not the Government who 
requested a stay. Despite opposing counsel’s reference at 
page 51 of their brief to “the plaintiff in several different 
cases." it is clear from the court’s reference to “the Various 
plaintiffs" that no one plaintiff was involved in morj than 
a single suit. The Government, which was the only j party 
which could possibly have been harassed by a multiplicity of 
suits, was resisting the stay. The suit in the Supreme (Court 
to which plaintiffs in the Toplitz cases referred, obviously 
related solely to the application of certain tariff schedules 
to particular facts and not to the validity of the schedules 
themselves. It could not have been assumed that the! Gov¬ 
ernment, whose duty it was to defend all of the cases. >|vould 
have insisted upon the immediate trial of all the ca^es if 
there has been any real likelihood that the course of tlnj* liti¬ 
gation would have been influenced by the disposition df the 
case pending in the Supreme Court. For these reasons, 
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Judge Lacombe properly concluded that, “no sufficient cause 
is shown for modifying the rule laid down on October 1, 
1887.” 

(d) In Electric Vehicle Co. v. Barney, 143 Fed. 551 (S. D. 
X. Y. 1900). cited at page 52 of appellants’ brief and also 
decided by Judge Lacombe. the holder of a patent sued 
defendant automobile manufacturer for infringement. The 
defendant moved for a stay on the ground that plaintiff had 
sued the manufacturer of a different make of car for in¬ 
fringement of the same patent. Here, too, the defendant was 
not harassed!: he was involved in but a single suit. Judge 
Lacombe simply denied the stay because there was no “sound 
reason for granting it under existing circumstances." 

(e) In Johnson v. N. Y. 0. d IT. Rg. Co .. 3 F. Supp. 80 
(E. D. X. Y. 1931). cited at page 52 of appellants' brief, 
the court held that the provisions of the Federal Employers' 
Liability Act, permitted a plaintiff, who had previously com¬ 
menced suit in the Southern District of Xew York, to sue also 
in the Eastern District. It can hardlv be argued that a de- 
cision interpreting the venue provisions of a statute to allow 
suit in more than one district is authority for stating that 
the lower court in the cases at bar abused its discretion in 
granting the stay which the Government requested. Indeed, 
it seems clear from the opinion that the suit in the Eastern 
District would come on for trial before that in the Southern 
District. 

B. State Cases 

Decisions rendered by state courts, as has been indicated 
(p. 29, s-upra). turn so much on local statutes and practice 
that they cannot in any way affect the decision of a federal 
equity courts State authorities are particularly inappli¬ 
cable where, as here, they are cited to rebut authoritative 
pronouncements of the Supreme Court of the United States. 
The Government will nevertheless analyze the cases cited 
by appellants to show that they are in no way analogous to 
the cases at bar. 

1. State, cases involving concurrent jurisdiction of the 
state and federal courts. 

(a) In Berghohn v. Peoria Life Ins. Co.. 63 S. TV. (2d) 
1064 (Tex. Civ. App. 1933), cited at page 48 of appellants’ 
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brief, the court construed the Texas statutes to forbid an un¬ 
qualified two term stay of a suit at law on an insurance policy 
pending an equity suit in the federal court to caijcel the 
policy. As the court stated, “a federal court derives its 
power and jurisdiction from a sovereignty different from 
that of the state courts." Moreover, the court's decision 
is clearly in accord with Enelow v. N, Y. Life Ins . 293 

U. S. 379, in safeguarding the jury trial on the issue of 
fraud, and therefore doubly inapplicable to the (present 
equity suit. 

(b) Boynton v. Brown &• Mathes. 103 Ark. 513, 145 S. W. 
242 (1912), cited at page 52 of appellants’ brief, iijvolved 
three suits. In a suit by a claimant to certain land tjo quiet 
title thereto, the federal court had held for defendants. 
Later, a suit was brought in the state court by the h|eirs of 
the original claimant to quiet title to the same land Against 
the assignees of the defendants in the federal case^ The 
lower state court held against the plaintiffs on the ground 
that the federal case was conclusive. The federal case was 
then appealed and reversed and later the state case w^is also 
appealed and reversed. The attorneys for the heirs jof the 
original claimant sued the heirs for attorneys’ feesj. De¬ 
spite their ultimate victory in the litigation, defendants 
set up as a defense, among others, the negligence of tlhe at¬ 
torneys in failing to ask for a stay pending the federjil liti¬ 
gation. The court held for the attorneys on the is$ue of 
negligence partly on the ground that the suit in the federal 
court “was not a legal ground for a continuance.”! But 
the Government has never argued in the present cases that 
it is legally and necessarily entitled to a stay, but slimply 
that the lower court should, in its discretion, grant th|e stay 
to promote the orderly processes of justice. In thej state 
case which was the basis of the suit for negligence j there 
were no circumstances which would have warranted the 
exercise of discretion by the lower state court even if the 
stay had been requested by the counsel charged with negli¬ 
gence. Plaintiffs, having commenced the second suit,j were 
in no position to request a stay. Courts will not protect 
parties from a multiplicity of suits which they themselves 
have brought. 

~ i 


i 
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2. State taxes in which a. stay was requested pending liti¬ 
gation in a court of the same state . 

(a) Dun fee v. Childs , 59 W. Va. 225, 53 S. E. 209 (1906), 
cited at page 45 of appellants' brief, supports the Govern¬ 
ment's contention as to the nature and scope of a stay. A 
judgment creditor brought suit in equity to enforce a lien 
on land of the judgment debtor, and part of the land was 
sold subject to a decree obtained by the judgment creditor. 
The debton filed a bill of review claiming tnat the sale had 
been fraudulently conducted, and. upon the dismissal of the 
bill of review, he appealed. At the time of the filing of the 
bill of review, the debtor brought a '"supplemental bill in 
the nature of a bill of review'’ to set aside the sale. When 
this cause was called for hearing, the plaintiff debtor moved 
for a stay pending the decision by the state supreme court 
on his appeal from the dismissal of his original bill of re¬ 
view. It is clear that it was not, as counsel for appellants 
assert, the defendant who moved for the. stay but the plain¬ 
tiff. The stay was denied because “there was nothing to 
show that in fact such an appeal was pending,” and for the 
further reason that had there in fact been such an appeal 
pending it would have been ground for dismissal of plain¬ 
tiff’s bill. As the court stated, “there cannot be a bill of 
review for error of law while an appeal is pending from 
the same decree” (53 S. E. at 211). It is difficult to under¬ 
stand how the dictum, that a court has a “wide discretion” 
in the exercise of its power to issue stays can give counsel 
for appellants any comfort. The court stated (53 S. E. at 
212): “It must appear that the stay was necessary to the 
ends of justice . * * * The stay must be on the ground 

that the action in the other case is material in the decision of 

the case staved.” 

* 

(h) Dalgarn v. New Orleans Land Co. % 161 La. 653, 109 
So. 345 (1926), cited at page 47 of appellants' brief, merely 
holds that after the issues have been presented to the 
court and jury and the arguments of counsel heard, it is 
error for a court, on its own motion, to discharge the jury 
and continue the case pending decision in another case on 
appeal if “neither an affirmance nor reversal of the judg- 
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ment in the case now on appeal can affect his right to as¬ 
sert his ownership of that property." Such a case is not 
authority in circumstances where, as here, there has been 
neither trial nor argument and the pending case will either 
obviate the necessity of, or immensely simplify, th^ trial of 
all the cases before the lower court. 

( c) The line of Xew York cases cited by appellants are 
not authority for a reversal of the discretion exercised by 
the lower court in the present cases. Dolbeer v. Stout, 139 
X. Y. 486 (1893), cited at page 54 of appellants' brief, is 
the single case decided by the highest court of t tat state 
and is clearly inapplicable to the present suits. Despite 
the bald statement in appellants' brief that the “trial of the 
previous suit would obviously involve most if not iill of the 
issues of law and fact in the second suit." it is cvear that 
the decision in the first case would in no way have ajided the 
court in the second case. That such was the understanding 
of the Xew York Court of Appeals and the ground upon 
which it based the decision is clear from the statement by 
Andrews, C. J., that “the result of the first action would 
not be a relevant fact in the trial of the second action." 

(d) Similarly in Clark v. Vila* Nat . Bank , 22 Aj. D. 605 
(1897), cited at page 55 of appellants' brief, the court con¬ 
cluded that the judgment upon which the order restraining 
further proceedings was predicated would be of |no rele¬ 
vance to the pending suit. The suit sought to be stdived was 
a foreclosure proceeding in which one of the defendants 
had interposed as one. of several defenses a judgment) already 
secured against the plaintiff and others: from this judgment 
an appeal was pending. The court, finding that thej defend¬ 
ant's judgment could not be a defense to the foreclosure 
proceedings and on the facts alleged could not |even be 
pleaded as a set-off or counter-claim therein, propelrly held 
that the defendant was not entitled to an injunction re¬ 
straining further proceedings in the foreclosure actijon until 
the determination of the appeal. 

( e) In Burke v. Betts , 126 Misc. 601 (X. Y. Ccj. 1926), 
cited at page 57 of appellants’ brief, following a| suit in 
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equity to cancel a note for the mental incompetency of the 
maker and for lack of consideration, the holder sued at 
law on the note. The court refused defendant's request 
for a stay in the suit at law. This is simply another case 
where a defendant sought a stay in a suit at law so that the 
question in issue in that suit would be litigated without a 
jury in the equity suit which he had brought. A stay in the 
law suit under such circumstances is improper ( Enelow v. 
N. Y . Life Ins* Co ., 203 U. S. 379), and the court so held. 

{/) Rosenberg v. Slot chins 181 A. D. 137 (1917), cited at 
page 58 of appellants' brief, is similarly inapplicable to the 
present suits. Almost simultaneously two parties to a con¬ 
tract brought suit against each other in different counties, 
each claiming the other had broken the contract bv refusing 
to perform. The court's refusal to stay the suit in question 
was simply a recognition of the jockeying by the two parties 
to the contract for a particular county for trial. No equity 
was shown by either party, and the court correctly main¬ 
tained the status quo. 

(g) Jenkins v. Baker* 91 A. I). 400 (1904). cited at page 
58 of appellants' brief, involved the right of a husband to 
certain funds of the estate of his deceased wife. These 
funds were alleged to be due him under a trust which his 
wife had set up in a savings account, she having later 
withdrawn the funds and given half to a daughter, one of 
the executors under her will (see 72 X. Y. Supp. 546). A 
prior suit bv the husband against the daughter individually 
was pending on appeal, and on this ground the lower court 
in the second suit granted a stay. On appeal from the order 
granting the 1st ay, judgment was reversed. There was no 
multiplicity, for the second suit was not against the 
daughter individually but as executor. And the New York 
court ruled that a stay should not have been granted be¬ 
cause the court found that u whatever disposition may be 
made of the first case, this one must still be tried." No 
such situation confronts this Court. As has been pointed 
out, the trial of the present suits may be entirely obviated, 
and will at the very least be greatly limited and simplified, 
bv the decision in the Electric Bond and Share cases. 
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(h) Bicalky Fan . Co. v. M osier and Summers , i[n£., 177 
A. D. 372 (1917) is the last of these Xew York cases cited by 
appellants (brief, p. 60) and is typically inapplicable. The 
defendants in a suit to foreclose a mechanics’ lien s^t up as 
a partial defense the infringement by plaintiff of ai certain 
patent. A suit was pending in the federal court (seej pp. 30- 
33. supra) to test the alleged infringement, and defendants 
in the state court moved for a stay pending the determination 
of that question in the federal court. The court defied the 
stay. It did not appear that the plaintiff in the stajte court 
was a party to the infringement suit. But. even assuming 
that such plaintiff was the defendant in the infringement 
suit, the defendant in the state suit, the party requesting 
the stay, was involved in but a single case, and coujd show 

no substantial reason for the granting of the stay, j 
* # $ j $ 

i 

It is true that the language in some of the cases|hereto¬ 
fore brieflv reviewed does make reference to ideijtitv of 
• • 

issues. But, while such identitv of issues inav be a reason 
in itself for granting a stay, these cases do not hold,j nor do 
thev sav, that identity of issues is the sole ground foil grant- 

* c. j ” 

ing a stav. Where there are no factors favoring either 
forum, and neither party has shown any particular! equity 
or good conscience, such may be the rule. But wljtere, as 
here, one forum is shown to be the more appropriate, and 
one party has shown that it is entitled to the fav<j>r of a 
court of equity, no such identity should be or jean be 
required. 

Nor can it be repeated too often that the relief |sought 
by appellants in the cases at bar is totally different from 
the relief sought in the cases cited in appellants] brief. 
Each decision cited was brought to recover money or prop¬ 
erty: the present suits are brought, and can be brought, 
solely for protection against future conduct of appellee 
officers, and that protection has been accorded appellants. 
The difference is too great to be spanned by mere numbers 
of cases . j 

i 
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C. Cases in Which It Is Sought to Enjoin Proceedings 
in Another Court. 

Matthews v. Rodgers* 284 U. S. 521. and St. Louis* /. M. cC* 
So. Ry. Co. v. McKnight* 244 U. S. 368. cited at pages 63 
and 65 of appellants' brief, did not involve a mere stay by 
the trial court of proceedings before it, but were independent 
bills to enjoin , on. the ground of multiplicity* proceedings 
in other courts. It cannot fairly be argued that there is 
the least analogy between a case where a court is asked to 
restrain proceedings in another forum, and a case where it is 
asked to stay its own proceedings, retaining jurisdiction and 
at all times standing ready to proceed should subsequent cir¬ 
cumstances warrant such procedure. On its motion to the 
court below, the Government did not ask. or receive, affirma¬ 
tive relief from the court. The Government's position was. 
and is, simply that a court of equity may stay its own pro¬ 
ceedings whenever a stay will promote the orderly processes 
of justice by preventing a multiplicity of suits, by simplify¬ 
ing the trial of the issues, or by otherwise relieving the par¬ 
ties of the hardship of fruitless or unnecessarily burdensome 
litigation. Such a stay is an interlocutory order subject to 
appropriate revision at any time by the court granting it. 

Even when it is sought to enjoin proceedings in another 
court, there is no rule that the parties and issues must be 
identical, as the language in Matthews v. Rodgers* supra* 
might be thought to imply. For, in Di Giovanni v. Canulcn 
Ins. Assn.* 296 U. S. 64, 70, Mr. Justice Stone, who had also 
written the opinion in the Mat theirs case , stated: “Avoid¬ 
ance of the burden of numerous suits at law between the 
same or different parties, where the issues are substantially 
the same . is a recognized ground for equitable relief in the 
federal courts." 

It is clear also that there was in fact no threatened multi¬ 
plicity of suits in the Matt heirs case, and that Mr. Justice 
Stone, in denying the injunction, expressly took cognizance 
of this fact. The opinion states (284 U. S. at 529) : 

u Appellecs ? bill of complaint does not state a case within 

the jurisdiction of equity to avoid multiplicity of suits. As 

to each appellee a single suit at law brought to recover the 

tax will determine its constitutionalitv and no facts are 

* 
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II 

THE COURT BELOW WAS NOT GUILTY OF A MANIFEST 

ABUSE OF DISCRETION IN STAYING, TEMPORARILY AND 

CONDITIONALLY, APPELLANTS’ SUITS 

The Government has endeavored to demonstrate 
that there can be no question as to the power lof the 
court below to grant the stay. The sole question 
before this Court is whether the court belojv was 
guilty of an abuse of its judicial powers. Onpe the 
power to grant the stay is accepted, all relevant 
circumstances presented to the court below must be 
taken into account in determining whether | there 
has been an abuse of discretion. This Courf will 
not set aside an order resting in the sound djiscre- 
tion of the trial court, unless the order is clearly 
unreasonable or arbitrary. The exercise o|f the 

trial court’s discretionary powers is subject to no 

_ 

alleged showing that more than one suit will be necessary 
for that purpose/’ 

If anyone was threatened with a multiplicity of suits 
upon a denial of the injunction, it was the state officials who 
were resisting that injunction. 

What the plaintiffs were attempting in the Matthews case 
was to force the state officials to litigate the claims ojf each 
and all in one suit. An analogous situation would jbe an 
attempt by the utility industry to force the Government to 
litigate the claims of every holding company in a isingle 
action. That such an attempt would not be countenanced 
is clearlv brought out bv the St. Louis. I. M. ct* So. RtJ\. case, 
where the Supreme Court refused to allow a railroad to 
force numerous shippers and travelers to litigate allj their 
claims in one action. 
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technical or rigid rule. The manifest abuse of dis¬ 
cretion with which appellants charge the court be¬ 
low can be established only by proof of a manifest 
departure from the requirements of substantive 
justice. The record is barren of any such proof. 

In determining whether there has been a mani¬ 
fest abuse of discretion, this Court should find it 
helpful to examine into the following questions as 
bearing upon the reasonableness of the discretion 
which the trial court exercised: 

A. Does the stay, as allowed, expose the appel¬ 
lants to any damage from which a permanent de¬ 
cree of the court below could protect them? The 
appellants have no right to insist that their eases 
be carried to the Supreme Court. A litigant who 
secures from a lower court the relief he has prayed, 
has no right to a review by a higher court. Diet- 
erich v. Dieterich, 48 App. D. C. 356 (1919). 

B. Is there any reasonable ground to suppose 
that the stay of the appellants’ suits until after the 
disposition by the United States Supreme Court 
of the Bond and Share suits, will substantially re¬ 
duce the issues of law or fact to be tried in 
appellants’ suits? 

C. Do the Bond and Share suits afford a reason¬ 
able basis for a comprehensive and prompt test of 
the Act ? 

D. Is the Government’s action less fair or less 
conducive to the orderly testing of the constitu- 
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tionality of the Act than the action <}f the 
appellants ? ! 

i 

A. THE STAY. AS ALLOWED BY THE COURT BELOWf, DOES 
NOT EXPOSE THE APPELLANTS TO ANY DAMAGES FROM 
WHICH A PERMANENT DECREE OF THE COURT 'BELOW 
COULD PROTECT THEM 

i 

If the court below had power to grant a sjay, it 
is difficult to conceive that the court abused ij:s dis- 

i 

cretion unless it can be shown that the stay, as 

l 

granted, exposed the appellants to some dalmage 
from which a permanent decree of the court below 
might have protected them. 

At the hearino- in the court below, counsel for the 
appellants were asked why a stay, accompanied 
by a temporary injunction, would not protect every 
possible legitimate interest of the appellants \|hich 
could be protected by a final decree. Neither at 
the argument, nor in their brief in the courjt be- 

I 

low, nor here, have counsel for the appellant^ an¬ 
swered that question, except to indicate that jthey 
were concerned with securing a decree of the l|)wer 
court not for its own sake but as a vehicle oi ap¬ 
peal to the Supreme Court of the United States. 
So far as a decree of a court of equity is valuable to 
the appellants for its own sake, a temporary injunc¬ 
tion or interlocutory decree will have the sam(fc ef¬ 
fect during its pendency as a final decree. “$uch 
temporary decree,” as the Attorney General stated 
in his reply brief in the court below, p. 3, “may 
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take the same form and have the same scope as a 
final decree, and such temporary decree will not be 
vacated unless and until this Court is affirmatively 
satisfied that the decree is not warranted in fact 
or in law.” 

1. AX IXTERLOCUTORY DECREE OF THE COURT BELOW. SO LONG 
AS EFFECTIVE. HAS THE SAME SCOPE AND EFFECT. AND AF¬ 
FORDS APPELLANTS AS COMPLETE PROTECTION. AS A PERMA¬ 
NENT DECREE 

(a) Appellants have no right to a permanent 
decree merely as a vehicle of appeal to a higher 
court, and they could not appeal a permanent decree 
in their favor. 

The Supreme Court of the United States does 
not review Acts of Congress as such, but disposes 
of cases and controversies coming before it for ad¬ 
judication. As the Court stated in Adkins v. Chil¬ 
dren’s Hospital, 261 U. S. 525, 544, “From the au¬ 
thority to ascertain and determine the law in a 
given case there necessarily results, in ease of con¬ 
flict, the dutv to declare and enforce the rule of the 
supreme law and reject that of an inferior act of 
legislation which, transcending the Constitution, is 
of no effect, and binding on no one. This is not the 
exercise of a substantive power to review and nul¬ 
lify acts of Congress, for no such substantive poiver 
exists. It is simply a necessary concomitant of the 
power to hear and dispose of a case or controversy 
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i 

properly before the court, to the determination of 

! 

which must be brought the test and measure bf the 
law. ’ ’ j 

To the same effect is the Court’s statement in 
Massachusetts v. Mellon, 262 U. S. 447, 488: “We 
have no power per se to review and annul dpts of 
Congress on the ground that they are unconstitu¬ 
tional. That question may be considered onlylwhen 
the justification for some direct injury suffered or 
threatened, presenting a justiciable issue, is jmade 
to rest upon such an act. Then the power exercijsed is 
that of ascertaining and declaring the law applicable 
to the controversy. It amounts to little more j than 
the negative power to disregard an unconstitutional 
enactment, which otherwise would stand in thk way 
of the enforcement of a legal right.” Seel also 
Ashwander v. Tennessee Valley Authority et al., 
Nos. 403 and 404, October Term 1935, decided Feb¬ 
ruary 17, 1936. | 

In any bona fide case or controversy, therefore, a 
party may ask a court in adjudicating that lease 
or controversy to disregard a legislative act tj) the 
extent to which it conflicts with his alleged consti¬ 
tutional rights. But if the court finds thatj the 
statute conflicts with his constitutional rights, he 
cannot prosecute an appeal in order to obtain a 
more authoritative declaration of his rights to 
guide his future conduct. No one under our system 
of jurisprudence has a right to appeal from a dejeree 
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in Ms favor for the purpose of having his future 
rights declared by a higher court. Dietericli v. 
Dieterich, 48 App. D. C. 356 (1919). 

(b) A permanent decree of the court below, just 
ns an interlocutory decree, would have to yield to 
the law as subsequently declared by the Supreme 
Court in other cases. 

So far as it operates prospectively, a permanent 
decree of the court below, no less than an inter- 
locutorv decree, would have to vield to the law as 
it is applied to the facts by the United States Su¬ 
preme Court in subsequent cases. 

As the court below pointed out (AR. 43, NR. 
45): 

If the defendants, as they state they prob¬ 
ably will do, in the event these suits are not 
stayed, permit them to go by default, it is 
difficult to see how the plaintiffs would be 

anv better off than if the suits were staved. 

* * 

If this Court should hold the Act unconsti¬ 
tutional, the final relief would afford them 
little advantage over the temporary relief 
now offered them. It would seem that in¬ 
junctions against the present defendants 
might not bind their successors in office and 
if the Supreme Court should afterwards 
hold the Act Constitutional, their success in 
the instant suits would avail them little. Ex 
Parte La Prade, 289 U. S. 444. 

Even a consent decree may be modified in 
invitmn where the situation of the parties 
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and conditions have so changed as to trender 
the enforcement of the decree inequitable. 
United States v. Swift & Company, 286 
U. S. 106. And in anv event a bill of (review 

* I 

for error of law apparent on the record 
would lie. Rudolph v. Hunt, 52 App^ D. C. 
343. The plaintiffs seek an early decision 
by the Supreme Court but they coujld not 
appeal from a decree of this Court ill their 
favor, and as said before, I cannot s^e how 
their real interests will not be protected by 
the temporary injunction to which the de¬ 
fendants offer to submit. A decision by the 
Supreme Court in the Electric Bond and 
Share ease, even if it should not disppse of 
all the questions involved, would certainly 
narrow the issues in the pending cases and 
assist in the determination, of the questions 
of law involved. 

It is clear that a permanent injunction or declar¬ 
atory judgment, in so far as it operates prospec¬ 
tively, will be dissolved if subsequently in a differ¬ 
ent action the Supreme Court rules that th|e law 
upon which such injunction was based is not Os the 
enjoining court held it to be. ‘‘The great cpse of 
Pennsylvania v. Wheeling & Belmont Bridge Com¬ 
pany/’ 18 How. 421 (as it is fittingly described 
by Mr. Justice Grav in Mills v. Greeni 159 
U. S. 651, 655) is the leading authority for this 
equitable doctrine. In that case, one of original 
jurisdiction in the Supreme Court, the Court had 
issued an injunction, at the request of the Ipom- 
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monwealth of Pennsylvania, to prevent the con¬ 
struction by the defendant of a bridge across the 
Ohio River which the Court found to constitute an 
unlawful interference with free navigation. Sub¬ 
sequently Congress by law authorized the construc¬ 
tion of this particular bridge, and the defendant 
constructed the bridge. A bill was then brought by 
the Commonwealth of Pennsylvania to enforce the 
original injunction and to punish the defendant 
for contempt; the defendant moved to dissolve the 
injunction. | The Court held that in equity the in¬ 
junction should be dissolved and the defendant 
should not be punished for building the bridge in 
violation of the original order of the Court, saying 
(18 How. at 431-432) : 

* * * But that part of the decree, di¬ 

recting the abatement of the obstruction, is 
executory, a continuing decree, which re¬ 
quires not only the removal of the bridge, 
but enjoins the defendants against any re¬ 
construction or continuance. Now, whether 
it is a future existing or continuing obstruc¬ 
tion depends upon the question whether or 
not it interferes with the right of naviga¬ 
tion. If, in the mean time, since the decree, 
this right has been modified by the compe¬ 
tent authority, so that the bridge is no longer 
an unlawful obstruction, it is quite plain the 
decree of the court cannot be enforced. 

The Wheeling Bridge case was cited with ap¬ 
proval by Mr. Justice Gray in Mills v. Green, 159 
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U. S. 651, 655, and was followed by the Oregon Cir¬ 
cuit Court in Hatch v. Wallamet Iron Bridge Co., 
27 Fed. 673 (C. C. Ore. 1886), a case which! would 
be identical with appellants’ eases had injunc¬ 
tions been issued by the trial court, and were 
the Supreme Court on appeal in the Fjlectric 

i 

Bond and Share eases to uphold the Holding Com¬ 
pany Act. In the Hatch case the court had ear¬ 
lier enjoined petitioner from constructing a certain 
bridge, which the court found an obstruction to 
free navigation in violation of the Act of Congress 
admitting Oregon to the Union. Subsequently, in 
an entirely different suit, arising not under the Act 
admitting Oregon but under a similar statute ad¬ 
mitting California to the Union, the Supreme 
Court had decided that the statute did not prevent 
construction of a similar bridge. The defendant in 
the Oregon suit then asked the court to dissolve the 
injunction. The court refused this request jsolely 
on the procedural point that the question could not 
be raised in the particular manner, but indicated 
that the petitioner would have a defense to any suit 
which might be brought against him for violating 
the injunction. The court explicitly referred pe¬ 
titioner to the authority of the Wheeling Bridge 
case, stating (27 Fed. at 674): j 

Upon the authority of these two ca^es it 
is my opinion that if the law applicable to 
this matter has been changed, or ascertained 
to be different from what the court appre- 
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hended it to be. the question will properly 
come up on an application to enforce this de¬ 
cree, and, as I have said, the further question 
will come up as to whether this bridge was 
the same that was enjoined, I am unable 
to do more than to dismiss this petition with 
these suggestions, leaving the parties to 
bring the matter before the court in the way 
I have indicated. 

The poyer to dissolve or disregard any injunc¬ 
tions which might be granted in these cases after 
a Supreme Court decision upholding the Act in the 
Electric Bond and Share cases is “inherent in the 
jurisdiction of the chancery. A continuing decree 
of injunction directed to events to come is subject 
always to adaptation as events may shape the 
need.” United States v. Swift <£• Co., 286 U. S. 
106, 114. 

( c ) The holding companies have themselves sug¬ 
gested that a temporary injunct ion ivould protect 
their interests pending the disposition of test suits. 

Although the appellants now argue vehemently 
that their rights and interests will not be protected 
by the stay issued in the present proceeding, even 
when coupled with a temporary injunction, it is 
significant that they, in concert with other holding 
companies, have expressed a contrary view else¬ 
where. 

After the Government’s motion for a stay had 
been filed, and two days prior to the argument on 
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that motion before the lower court, the following: 

i 

statement was issued to the press by Mr. Philip H. 
Gadsden, official spokesman for the holding) com¬ 
panies, and Chairman of the Committee of Public 
Utility Executives—a Committee on which both ap¬ 
pellants are represented and for which, at least 

i 

during its attempt to prevent passage of th^ Act, 

i 

counsel for appellants were counsel: 

AYe had hoped that the Attorney General 
and the commission would be able to agree 
with us upon a method to avoid the multi¬ 
plicity of suits, and we are still hopeful that 
they will be agreeable to cooperate with us 
alone: this line. i 


* 


* 


* 


* 


It should not be difficult to select (suits 
brought by three or four typical companies 
and push them forward as rapidly as (pos¬ 
sible. The rights of litigants in other Cases 
could he protected in the meantime by tem¬ 
porary injunction granted without opposi¬ 
tion. That is what the utility industry is 
willing, and, in its own interest and the in¬ 
terest of the country at large, anxious tp do 
(New York Times, December 11, 1935)!. 


These appellants recognize that the bm|den 
placed upon the Government and upon the cojirts 
by the trial of fifty' suits all contesting the validity 

i 

of the Holding Company Act is unwarranted Ignd 
should be avoided. They do not deny that, if ap¬ 
pellants’ suits were tried, the other holding com¬ 
panies would he fully protected in the meantime by 
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a stay and temporary injunction. Obviously, there¬ 
fore, this demand by appellants for a trial of their 
own suits is made for reasons other than their 
fear that they would not be fully protected by an 
interloeutorv decree. 14 Every sizeable bolding com- 
pany might, if it cared to, make a similar demand 
that its suit be tried. Every large holding com¬ 
pany system is necessarily a corporate enterprise 
of considerable magnitude and complexity, differ¬ 
ing in some detail from all others. But no one 
company has a right to insist that the Government 
join with it in making its suit a test case. The 
only claim of the appellants cognizable in a court 
of equity is to have their own constitutional rights 
protected from invasion by the unlawful and tor¬ 
tious acts of others. If a stay and temporary in¬ 
junction will protect these alleged constitutional 

14 Since the Government is under no obligation to the 
appellants to defend their suits, and since these appellants 
could not appeal any decree which the trial court might 
render in their favor, a final decree would be of no more 
advantage to them than a temporary decree. The tempo¬ 
rary injunction to which the Government officials were and 
are willing to submit will give the appellants more immedi¬ 
ate relief than the court below might otherwise accord them 
against the opposition of the Government, since in the ab¬ 
sence of threatened action of any Government official, it is 
difficult to find any pressing emergency or other reason 
which would justify a court in granting a temporary injunc¬ 
tion. 

In this connection, Messrs. Winthrop, Stimson, Putnam & 
Roberts, of counsel of record for the Tennessee Electric 
Power Company, one of the plaintiffs before the court be¬ 
low, on November 29, 1935, writing as counsel for Common- 
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rights from invasion, they have no right, constitu¬ 
tional or otherwise, to insist that their cases be 
carried to the Supreme Court. 

I 

(d) The stay as allowed not only gives to t\he ap¬ 
pellants immediately the relief that they have 
prayed from the court below, but cannot possibly 
prejudice or make more difficult the establishment 
of their alleged rights to permanent relief in the 
event that the Bond and Share suits do not ivholly 
eliminate the necessity of a trial. 

How can the appellants possibly be prejudiced 
by the granting of the stay? The usual ground 
for opposition to a stay is the practical ground that 
the party opposing the stay during its pendency is 
deprived of the relief which he is seeking. Here 
the appellants, by the stay, are given all the [relief 
which they have sought against the appellee^ and, 

so long as the stay is effective, appellees can neither 

— 

wealth & Southern Corporation (the parent company of 
Tennessee Electric Power Company) regarding a suitj pend¬ 
ing in the United States District Court at Wilmington, 
Delaware, advised the Attorney General as follows! (AR. 
103, XR. 105) : j 

“We have advised our client that, in view of this jpublic 
assurance, both the Corporation and its officers could j safely 
rely on the purpose of the Department of Justice ajnd all 
United States Attorneys not to institute any criminal pro¬ 
ceedings for alleged offenses against the Act committee) prior 
to a determination by the Supreme Court as to its validity 
and that, in our opinion, it would therefore be unnecessary 
to proceed with either the motion for the temporary restrain¬ 
ing order or the motion for a preliminary injunction jin the 
pending suit.” 

5 
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take any action nor make any threat against the 
appellants under the Act. Appellants’ alleged 
right to relief has not, as appellants in their brief 
sedulously try to make this Court believe, been 
either suspended or deferred; it has been granted. 
And yet appellants continue to suggest in one way 
or another that there has been “a prolonged ‘so- 
called’ stay for an indefinite period which has 
clearly deprived the litigant of substantive rights” 
and “an indefinite renunciation of jurisdiction of 
the case by the court in which it was rightfully 
brought.” Such suggestions are as misleading as 
thev are inaccurate. 

The court below and the appellees have offered 
the appellants a temporary decree of the same 
scope and effect as the permanent decree which 
they sought. Yet the appellants would have 
this Court believe that the court below renounced 
its jurisdiction. The stay was expressly condi¬ 
tioned upon the appellees’ prompt and diligent 
prosecution of the Bond and Share suits. Appel¬ 
lants complain that the stay was subject to no other 
condition, but such is not the case. The stay 
granted is an interlocutory decree and remains 
completely i within the control of the trial court to 
revise or vacate in the event of any unanticipated 
hardship or for any other good cause shown. Per¬ 
kins v. Fourniquet, 6 How. 206, 209; Fourniquet v. 
Perkins, 16 How. 82, 85. The appellants are free 
at any time to move to vacate or revise the decree 
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for any sound and substantial reason. Thejappel- 
lants did not propose the inclusion in the [decree 
of any particular terms or conditions. They ap¬ 
proved the form of the decree (AR. 243, NRj. 240). 
So far as occasion might arise for a revision! of the 
decree to meet unexpected conditions and Qontin- 
gencies, an interlocutory decree could be rlevised 
with even less formality than a permanent qlecree. 

The appellants cannot draw an analogy be¬ 
tween the action of the court below in their cases 
and that of the court in Sliosberg v. New York 
Life Insurance Co., 244 N. Y. 482 (1927),| cited 
at page 30 of appellants’ brief. That ca$e in¬ 
volved a statutory stay, until after the recognition 
of the Russian Government, of a legal cause of ac¬ 
tion to recover on an insurance policy payable in 
Russian rubles. Not only was the right ojf the 
plaintiff to recover indefinitely suspended, but the 
plaintiff was not given, during the pendency <j>f the 
stay, possession of, or the right to use, the njioney 
which he was claiming. On the contrary, during 
the stay he was deprived of the decree or judgement 
which he would have obtained under a permanent 
decree, and the defendant was free to use an^. en¬ 
joy the money it owed to the plaintiff. Moreover, 
the plaintiff’s cause of action in the Sliosberg case 
depended upon the proof of certain past events^ and 
it might well have been much more difficult for him 
years later to prove his right to recover. Appel¬ 
lants herein, on the other hand, are not concerned 
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with past events, but solely with the future opera¬ 
tion of the Act. 

Indeed, a recognized ground frequently and prop¬ 
erly urged against a stay is that the delay will prej¬ 
udice the litigant’s ability to prove his case. His 
witnesses may die, their memories fade, the records 
on which he relies may be lost or destroyed. But 
no such considerations are applicable here. If a 
limited trial of the suits brought in the court below 
should ever become necessary, 15 the burden upon 
the appellants will be no more difficult a year from 
now than it is today, their means of defense would 
be neither lost nor impaired. In fact, after the 
trial of the Bond and Share suits, the burden upon 
appellants of establishing their causes may be much 
less onerous than at the present time. 

2. APPELLANTS HAVE FAILED TO SHOW THAT THE DAMAGE. IRREP¬ 
ARABLE OR OTHERWISE. WHICH THEY ALLEGE THEY ARE SUF¬ 
FERING. IS DUE TO ANY ACTS OR THREATS OF THE APPELLEES 
OR THAT A PERMANENT DECREE AGAINST THE APPELLEES WOULD 
BE ANY MORE EFFECTIVE TO PREVENT THAT DAMAGE THAN A 
TEMPORARY INJUNCTION 

A careful scrutiny of the appellants’ brief reveals 
no denial of the Government’s contention that the 
stay and temporary injunction will protect the ap¬ 
pellants from every possible damage, irreparable 
or otherwise, from which a final decree of the 
court beloy 7 could protect them. A careful reading 

15 The Government will demonstrate that in all probabil¬ 
ity even a limited trial of appellants' suits will be made 
unnecessary by the decision of the Supreme Court in the 
Bond and Share suits (see pp. 70-102. infra). 
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of the appellants’ brief will reveal that the Appel¬ 
lants are not urging, and cannot urge, that thfey are 
suffering any damage, irreparable or otherwise, by 
reason of any action or threat of action on the part 
of the appellees. Indeed, appellants eompla|in be- 
cause appellees have failed to threaten them ([brief, 
p. 19). If the appellants were suffering any dam¬ 
age, irreparable or otherwise, by reason of apy ac¬ 
tion on the part of the appellees, appellants jwould 
be fully protected against that action and its con¬ 
sequent damage by the temporary decree <}f the 
court below. j 

What then do appellants contend is causing) them 
damage ? Not any action or threat of action by the 
individual appellees—but rather the mere existence 
of the Act on the statute books. But as Mr. Jiistice 
Butler recently remarked in the case of Ex j parte 
La Erode, 289 U. S. 444, 458, “The mere declara¬ 
tion of the statute that suits for recovery of penal¬ 
ties shall be brought bv the attornev general is not 
sufficient” to justify a suit against the attorney 
general in the absence of some affirmative action or 
threat of action by him. The only possible ibasis 
for appellants’ suits would be that the individual 
appellees, under color of an allegedly unconstitu¬ 
tional statute, are taking or threatening to! take 
some tortious action against the appellants. 
In urging that an interlocutory decree of the 
court below, expressly as broad in its scope as 
a final decree of the same court, will not I give 

■■ i 

i 

i 

i 
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them the relief they are seeking, appellants con¬ 
fess that they have brought their suits not to 
protect themselves from the appellees hut from an 
Act of Congress which the appellees are without 
power to amend or repeal. Although appellants’ 
suits were not brought, and could not be brought, 
against the United States, appellants are in effect 
seeking a decree against the United States. Such 
a decree neither the court below nor this Court has 
jurisdiction to render. 16 

What are the provisions of the Act which the ap¬ 
pellants contend are causing them damage ? They 
refer to acts and activities which are prohibited to 
unregistered companies by section 4 (a) of the Act. 
It is not, however, any action taken or threatened 
by the appellees under that section of which the ap¬ 
pellants complain, but it is “the cloud which will 
be cast on the legality of the contracts and other 
acts of such a [an unregistered] company.” If 
such a cloud exists, it springs from section 26, which 
makes void, as regards third persons, contracts 
made in violation of law. Appellants argue that 
a temporary injunction will not protect them from 
the effects of this section.” The cloud of illegality 

16 See pp. 10S-114, infra . In a memorandum printed as 
an Appendix to this brief, this point is discussed at length. 

17 Section 26 does no more than declare the usual common 
law rule that parties cannot acquire rights by reason of acts 
done in violation of statute. Furthermore, appellants can¬ 
not, either under the decisions or in principle, seek protec¬ 
tion from this alleged injury in the manner attempted. It 
has long been held that a taxpayer cannot ask the aid of 
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feared by appellants springs not from any acts or 
threats or color of authority of the appellees, but 
from the Act itself and the common law. Tjhe ap¬ 
pellees have no power either to enforce or toi abro- 

| 

gate section 26. Neither a permanent nor d tern- 
porarv decree of the court below against the Appel¬ 
lees will protect the appellants against the jrights 
of third persons not parties to these proceedings. 
The suits brought by the appellants against the ap¬ 
pellees cannot remove a cloud upon their acti|vities 

which appellees neither have created nor hate the 
power to remove. | 

The only other provision of the Act pointed out 
by appellants in their brief as causing them irrep¬ 
arable damage 18 is the much publicized and jover- 

equitv to nullify a tax statute if he may pay the tax and sue 
to recover. Matthew* v. Rodgers, 284 U. S. 521. Soj here, 
the appellants could have protected themselves againstjevery 
inconvenience of which they now complain by filing ^ sim¬ 
ple notification of registration, without waiving or impair¬ 
ing a single legal or constitutional right. That act of jregis- 
tration would have removed all doubt as to the legality of 
their transactions with third persons, and it would not! have 
bound them, if the Act were invalid, even to file the [addi¬ 
tional information which a registrant is required to filejafter 
registration. At any time thereafter, under their reserva¬ 
tion of constitutional rights, they could challenge as injvalid 
the application to them, as registered companies, of pther 
provisions of the Act which they pretend to fear. Hiving 
chosen not to register and safeguard their constitutional 
rights but to defy the law, the appellants cannot novt ask 
equity to protect them in their defiance. 

18 The Washington Post of March 12, 1936, report^ the 
earnings of the North American Company for the year [1935 
as $1.35 per share as against $1.04 in the previous year; 
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dramatized section 11 (b)—the provision of the 
Act authorizing the Commission after January 1, 
1938, to regulate, in accordance with standards 
specified by Congress, the size and corporate struc¬ 
ture of registered companies. Section 11 (b) 
applies only to registered companies and their sub¬ 
sidiaries, and neither of the appellants is a regis¬ 
tered company or a subsidiary of a registered 
company. None of the appellees has any authority 
or color of authority now or in the future to enforce, 
or has threatened to enforce, section 11 (b) 
against a company which is neither a registered 
company nor a subsidiary of a registered com¬ 
pany. 19 


and the earnings of American Water Works and Electric 
Company for the year 1935 as $1.32 per share as against 
$1.03 in the previous year. The shares of both companies 
on the New York Stock Exchange have risen substantially 
more than one hundred percent on the market since the 
Holding Company Act was introduced in Congress. The 
bonds of each appellant are selling on the New York Stock 
Exchange at prices well above par. Justice Bailey's opinion 
granting the stay had no appreciable effect upon the market 
value of the securities of either of the appellants upon the 
New York Stock Exchange. 

19 As a matter of fact, none of the appellees has any au¬ 
thority or color of authority at the present time to enforce, 
or has threatened to enforce, section 11 (b) even against any 
registered company or any subsidiary company of a regis- 
tered company. Not until after January 1. 1938. will the 
Commission, as it may then be constituted, have authority 
under section 11 (b) to issue, after notice and hearing, an 
order against a registered company or its subsidiaries. Such 
an order will not only be reviewable by the courts under sec¬ 
tion *24, but, if not voluntarily complied with, will be enforce- 
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Appellants, having failed to register, certainly 
are in no position to ask a court of equity!to teH 
them what would be their rights if they had! regis¬ 
tered. Appellants, having failed to register, can¬ 
not claim to have any controversy over section 11 
(b) with any of the appellees, who have n<j)t now 
nor for the future any color of authority toj apply 
section 11 (b) to a company which is not regis¬ 
tered or is not a subsidiary of a registered com¬ 
pany—or, until after January 1, 1938, even to a 
registered company. Appellants cannot in the 
same breath justify their refusal to register, par¬ 
ticularly after the painstaking care of the! Com¬ 
mission to provide that registration shall not 
waive or impair their constitutional rights, on 
the ground that they do not wish to expose [them¬ 
selves to the provisions of the Act applicable to 
registered companies, and at the same time j ask a 
court to render a decision on the hypothesis that 
they have registered. 

Appellants’ position on this score is conclusively 
refuted by the recent decision of the Supreme 
Couid answering a similar contention of stockhold¬ 
ers in the Tennessee Valley Authority case. The 
provisions of the Act “did not give rise to a jus¬ 
ticiable controversy save as they had fruition in 

able only by a civil proceeding upon application to court 
of equity (section 11 (d)). Violation of an order! issued 
under section 11 (b), unlike a violation of orders j issued 
under other provisions of the Act, is not a criminal [offense 
(section 29). 
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action of a definite and concrete character consti¬ 
tuting an actual or threatened interference with 
the rights of the persons complaining. The judi¬ 
cial power does not extend to the determination 
of abstract questions * * * Claims based 

merely upon ‘assumed potential invasions’ of 
rights are not enough to warrant judicial inter¬ 
vention.” Chief Justice Hughes in Asliwander v. 
Tennessee Valley Authority et ah, Nos. 403 and 
404, October Term 1935, decided February 17, 
1936. 20 


10 As the Chief Justice stated: “The Act of June 14. 1934, 
providing for declarator}* judgments, does not attempt to 
change the essential requisites for the exercise of judicial 
power. By its terms, it applies to ‘cases of actual contro¬ 
versy,’ a phrase which must be taken to connote a con¬ 
troversy of a justiciable nature, thus excluding an advisory 
decree upon a hypothetical state of facts. See Nashville, 
Chattanooga <f* St. Louis Rwg. Co. v. Wallace, supra. 
While plaintiffs, as stockholders, might insist that the board 
of directors should take appropriate legal measures to ex¬ 
tricate the corporation from particular transactions and 
agreements alleged to be invalid, plaintiffs had no right to 
demand that the directors should start a litigation to obtain 
a general declaration of the unconstitutionality of the Ten¬ 
nessee Valiev Authority* Act in all its bearings or a decision 
on abstract questions as to the right of the Authority and 
of the Alabama Power Company in possible contingencies*’ 
(Ashwander v. Tennessee Vttlley Authority et ctl .. supra). 
It should also be noted that these remarks of Chief 
Justice Hughes were made in a case against the Govern¬ 
ment agency whose powers were complained of and where 
Congress had expressly authorized suits against such agency. 
They apply with added vigor where the suits, as here, are 
directed not against the governmental authority endowed 
with the alleged unconstitutional powers, but against indi¬ 
vidual Government officials who have threatened no action. 
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But even if the appellants were to secure j a final 
decree in the trial court determining section jll (b) 
or any other provisions of the Act unconstitutional, 
they would be in no better position than w|th the 

interlocutory decree which has been offered, them. 

. 

Such a final decree, just as an interlocutory decree, 
would have to yield to the law as subsequently de¬ 
clared by the Supreme Court in the Bonji and 
Share cases. The stay and temporary injunction 
which have been offered to the appellants protect 
them against every possible damage against [which 
they conceivably could be protected by a permanent 
decree of the court below in the suits whiclj they 
have instituted against the appellees. Moret they 
cannot ask, and further the judicial power do^s not 
extend. I 

The appellants themselves repeatedly tolll the 
trial court that only a final adjudication bv the 
Supreme Court can give them the assurance for 
which they are asking. Appellants do not coiitend, 
however, that either the needs or rights of the 
industry entitle every public-utility holding jcom- 
pany, which may eventually become subject t(]> sec¬ 
tion 11 (b) or any other section of the Act, 1:0 an 
immediate adjudication by the Supreme Court of 
the validity of such section as applied to it. j Ap¬ 
pellants themselves in their briefs and, along'with 
other holding companies, in the release of the Com¬ 
mittee of Public Utility Executives above quoted, 
have taken the position that a prompt adjutyica- 
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tion of the validity of the provisions of the Act as 
applied to the typical situations in the industry, 
accompanied by an interlocutory injunction to pro¬ 
tect the rights of other companies in the interim, 
is all that the industry can fairly demand On 
their own theory of the rights which they are will¬ 
ing to prescribe for other companies, therefore, 
appellants cannot complain of the action of the 
lower court so long as that court was reasonable 
in its finding that the Bond and Share suits will 
provide a comprehensive, prompt, and fair test of 
the Act applied to typical situations in the indus¬ 
try—a test raising and settling substantially the 
same issues which could be raised and settled by 
the appellants in their suits. To these considera¬ 
tions the following sections of the brief are devoted. 

B. THE COURT BELOW HAD REASONABLE GROUND TO BE¬ 
LIEVE THAT THE STAY OF APPELLANTS’ SUITS UNTIL 
AFTER THE DISPOSITION BY THE SUPREME COURT OF 
THE BOND AND SHARE SUITS WILL SUBSTANTIALLY 
REDUCE THE ISSUES OF LAW AND FACT TO BE TRIED 
IN APPPELLANTS’ SUITS 

1. INTRODUCTION 

There is no question but that the court below be¬ 
lieved that the disposition of the Electric Bond and 
Share suits would eliminate altogether, or at least 
enormously simplify, the issues to be tried in the 
pending suits. The trial court very properly 
examined into the nature and scope of the Bond 
and Share suits. The appellants had vigorously 
contended that it was not within the power or dis- 
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cretion of the trial court to grant the stay because 
the issues and parties in the Bond and Sha^e suits 
were not identical with those in the pending suits. 

i 

The court below was accordingly very deliberate 
and cautious in finding what even appellants’ elo¬ 
quence could not obscure—“A decision jby the 
Supreme Court in the Electric Bond and Share 
case, even if it should not dispose of all the ques¬ 
tions involved, would certainly narrow thej issues 
in the pending cases and assist in the determination 
of the questions of law involved. * * * J think 

that the plan proposed by the defendants j would 
give all the plaintiffs all the protection Reeded 
pending a decision by the Supreme Court anjd save 
great amount of labor, time, and expense ”j (AR. 
43-44, NR. 45-46). 

The court below had before it in making its de¬ 
cision the appellants’ bills of complaint in these 
suits (AR. 2, NR. 2) and the amended and sjipple- 

I 

mental bill filed bv the Commission in the I Bond 
and Share suits (AR. 59, NR. 61). The Attorney 
General assured the court below that all the (issues 
which the appellants claimed could be raided in 
their cases could and certainly would be raided in 
the Bond and Share cases (Attorney General’s 
reply brief in the court below, p. 7). The derailed 
discussion which follows, explaining the extent to 
which the disposition of the Bond and Sharej suits 
will materially reduce, if not eliminate, the }ssues 
of law and fact in the cases before the court below, 
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is substantially taken from the reply brief which 
the Attorney General submitted to the trial court. 
The appellants in their brief charge that the appel¬ 
lees persuaded the lower court to make a mere guess 
what the issues might ultimately be in those cases. 
After the court below rendered its opinion, but be¬ 
fore the Record was made, the answer, including the 
counter-claim and cross-bill, of the Bond and Share 
companies, was filed in the Bond and Share cases, 
and that answer has been made a part of the Rec¬ 
ord (AR. 104, XR. 106). It proves conclusively 
that the representations made by the Attorney Gen¬ 
eral as to the issues which would be raised by the 
Bond and Share companies were true and well- 
founded. It shows, moreover, that the representa¬ 
tions made by the appellants as to the limited na¬ 
ture of the issues in the Bond and Share suits were 
not well-founded and were properly rejected by the 
court below. 

The appellants have failed to show, and they can¬ 
not show, that the finding of the court below as to 
the effect of an adjudication of the Supreme Court 
in the Bond and Share suits, was without a reason¬ 
able basis in fact or law. 

2. TIIE SCOPE OF THE BOND AND SHARE SEITS 

Appellants have either completely overlooked or 
ignored the scope of the Government’s Bond and 
Share proceedings. The Government selected, for 
a test of the Act, a large system which within itself 
presented a number of typical cases to which the 
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Act by its terms applies. It was within the power 
of the Government to sue the Electric Bonft and 
Share Company, the parent company, without join¬ 
ing its principal intermediate holding companies as 
independent defendants. But the Government did 
join as independent, separate defendants, ffue of 
the principal intermediate holding companies in the 
Bond and Share system. The system of eacl\ such 
separate defendant is comparable in size to that of 
each of the appellants in the cases before this Court , 
At the request of Electric Bond and Share Com¬ 
pany, the parent company, the Government has 
permitted sixteen other intermediate holding [com¬ 
panies in the system to be joined as separate de- 

I 

fendants and has filed an amended and supple¬ 
mental bill to include all defendants in one! bill 
(AR. 59, NR. 61). The Government has similarly 
consented to the intervention of five other subsidi¬ 
ary-company defendants (AR. 229, NR. 226). None 
of these five are holding companies within the niean- 
ing of the Act, but each of them would becoipe a 
subsidiary company of a registered holding Com¬ 
pany if Bond and Share were to register undeij the 
Act. One of them is a utility company in poth 
gas and electricity, another is an electric-utility 
company, and three of them are non-utility com¬ 
panies. The purpose of the intervention of these 
operating subsidiaries was to bring before j the 
court typical situations exemplifying the alleged 
impingement of the Act on a typical intrastate 
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operating utility subsidiary, on a typical interstate 
operating utility subsidiary, and upon typical non¬ 
utility subsidiaries. Furthermore, by stipulation 
(AR. 226, NR. 223) the Attorney General, the Post¬ 
master General, and the members of the Securi¬ 
ties and Exchange Commission—the defendants 
in the suits involved in the present appeals—have 
become cross-defendants to the cross-bill in the 
Bond and Share suits, thereby making all of the 
appellees against whom suits have been instituted 
by the appellants and others in the court below 
parties to the Bond and Share suits. This action 
ensures beyond peradventure the right of the Bond 
and Share companies to contest every provision of 
the Act and every point of law which could con¬ 
ceivably be raised by the appellants in the suits 
stayed. The corporate structure of these Bond and 
Share systems and the defendants in the Bond and 
Share suits are designated on the accompanying 
chart. 

The Bond and Share suits, therefore, are not as 
appellants would have this Court believe, a single 
suit against one unusually circumstanced company. 
The proceedings, even as originally instituted by the 
Government, encompassed six major suits—against 
the top holding company of one of the largest hold¬ 
ing-company systems in the country and against 
five other holding companies in that system doing 
business in a variety of ways. The Government, by 
these suits, undertook to establish not simply that 
it was the duty of the top company to register under 
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the Holding Company Act, but that it was tljie duty 
of the intermediate companies, as holding com¬ 
panies in their own right, to register as required by 
a lawful enactment of the Congress. It vtas the 
plan and the purpose of the Government to draw 
into the one comprehensive trial all the various dif¬ 
ferent situations within the giant Bond and Share 
system which are typical of situations found} in the 
other major systems. The suits institutecl were 
reasonably calculated to eliminate entirely,! or at 
least very materially reduce, the need for further 
litigation and to be of material assistance to 
other courts in any subsequent litigation [which 
might arise under the Act. j 

Appellants have not denied that, if the Govern¬ 
ment loses in the suits brought against Electric 
Bond and Share Company and its principal sub¬ 
sidiaries, there will be no necessity to try the pres¬ 
ent suits. But the appellants, fearing that thfe Act, 
which they have solemnly averred in their bills of 

I 

complaint to be wholly unconstitutional and! void, 
may after all be constitutional in its application to 
Bond and Share and its subsidiary holding com¬ 
panies, urge that a decision of the United States 
Supreme Court to this effect will not necessarily 
determine the suits brought in the court beloiw be¬ 
cause the issues of law and fact are not idehtical. 

J 

In the remainder of this section, appellee^ will 
demonstrate that the determination of the issues in 
the Bond and Share suits will enormously simplify 

4 Off ff 
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the issues in the present suits if not eliminate them 
altogether, even when, as the Government confi¬ 
dently expects, the United States Supreme Court 
determines the Act constitutional in the Bond and 
Share suits. 

3. COMPARISON OF THE ISSUES OF LAW INVOLVED IN THE BOND 
AND SHARE SUITS WITH THOSE ALLEGEDLY INVOLVED IN THE 
APPELLANTS* SUITS 

In the Bond and Share proceedings the Govern- 
ment is suing to require the defendants to register 
under section 5 or to cease to do certain kinds of 
interstate commerce under section 4. The Act pro¬ 
vides that a holding company as therein defined 
must submit to regulation as a condition to the legal¬ 
ity of its engaging in certain kinds of interstate 
commerce described in section 4. The first regula¬ 
tion to which such companies must submit is reg¬ 
istration with the Securities and Exchange Com¬ 
mission under section 5. All other regulations ap¬ 
ply to companies only after they have so registered 
under section 5, and have thus become what the Act 
describes as “registered holding companies.” 

The suits to compel the Bond and Share defend¬ 
ants to register offer the defendants therein the 
same opportunity to raise the issues of section 11 
and other sections of the Act which the appellants 
claim they wish to raise in their suits. The Bond 
and Share defendants have taken that opportunity. 
In their answer, including a counterclaim and 
cross-bill, to the Government’s demand that they 
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register, the Bond and Share defendants allege the 
inseparability of the registration provisions and 
the other provisions of the Act; ask for all {he re- 

• I 

lief prayed by the appellants in their billjs with 
respect to the various provisions of the Act, in¬ 
cluding section 11; and seek by their crossbill to 
have the Act declared unconstitutional in its en¬ 
tirety. 21 Similarly, in their suits, appellants are 
asserting the invalidity of all provisions of the Act 
as a justification for their failure to registej’, and 
pray that the Act be declared unconstitutional in 
its entirety. Whether more than the registration 
provisions can be raised in either set of cages in¬ 
volves the effect of the separability of those provi¬ 
sions from the other sections of the Act. | 

21 When the motion for the stay was argued in the trial 
court before the filing of the Bond and Share answjer and 
cross-bill, the appellants, despite their own allegations in 
their bills of complaint that the Act was inseparable, in¬ 
dulged in the specious contention that the Bond andj Share 
suits involved only the registration provisions of the Act 
whereas their own suits involved practically the entire Act. 
Xow that the answer and cross-bill in the Bond and Share 
suits, attempting to put the whole Act in issue, have been 
filed, the appellants have felt it incumbent upon them to 
abandon this contention, although they continue to! main- 
tain that the issues presented in the two sets of ca$es are 
not substantially identical. The truth of the matteij is, as 
the Attorney General showed in his reply brief in tlije trial 
court, that it was clear, even before the filing of the! Bond 
and Share answer and cross-bill, that the Bond and!Share 
suits would raise all the issues of law, and preciselyj define 
the standards to be applied to the issues of fact, that jappel- 
lants seek to raise in their cases. 
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(a) The Government's position on the separa - 
bility of the registration provisions of the Act. 

The Government has always urged that the pro¬ 
visions of the Act are completely separable, that the 
Act is in fact a code of laws, each of which may 
stand or fall alone irrespective of the validity or 
invalidity of others—although if the registration 
provisions of the Act fail, so will virtually all other 
provisions, ; not because those provisions are insep¬ 
arable from the registration provisions, but simply 
because those other provisions are so drafted 22 that 
by their terms they are applicable only to “regis¬ 
tered holding companies or subsidiary companies 
thereof But if the registration provisions are 
valid, it does not follow that each and eveiy pro¬ 
vision of the Act applicable to a registered com¬ 
pany is necessarily valid. 

The Government urges, as it did in the proceed¬ 
ing below and as it does in the Bond and Share 
suits, that the registration provisions themselves 
are separable, and that an unregistered holding 
company, like the appellants, has no standing 
(either as a matter of statutory construction or a 
matter of equitable relief) in a court of law or of 
equity, to question the validity of provisions like 

22 There is nothing novel in such statutory draftsmanship 
and construction. It has been the basis of much federal as 
well as state regulatory legislation—e. g.. the Packers and 
Stockyards Act, the Federal Water Power Act, the Com¬ 
munications Act, the Securities Act, and the Securities Ex¬ 
change Act. 
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section 11—applicable by their terms only t\o reg¬ 
istered holding companies—unless and until that 
company registers. The appellants, therefor^, even 
if their cases went to trial, would, if this construc¬ 
tion is sound, be in no position to challenge ht this 
time any but the registration provisions of thje Act. 

( b ) 'Appellants’ position on separability, j 

Except for the very limited and temporary pur¬ 
pose of argument opposing the stay in this proceed¬ 
ing, appellants and their associates in the industry 
take the position that the Act is inseparably and 
that if it is invalid in any part, it is invalid in its 
entirety. 23 Appellants, in urging the inseparabil¬ 
ity of the provisions of the Act, have taken the 
stand taken by every holding company in 4very 
court. 24 

i 

23 On page 27 of their rebuttal brief in the court belojsv, ap¬ 
pellants* counsel stated: “Counsel for the defendants state 
in their reply brief, page 7, that the plaintiffs have argjied at 
the hearing and in their briefs that the provisions of the Act 
are separable but that the plaintiffs have inconsistently jmain- 
tained in their bills of complaint that the provisions <pf the 
Act are inseparable. 

“In this statement the defendants are again suffering from 
a misapprehension of the position of the plaintiffs.! The 
plaintiff* in their bills of com plaint maintain that the provi¬ 
sions of the Act are inseparable and they V'ill continue to 
maintain that position A 

24 The Honorable John W. Davis, counsel for the Edison 
Electric Institute, a trade organization representing the 
principal utility holding companies in the country] ap¬ 
peared on behalf of a creditor in Matter of American 
States Public Sei'vice Co ., 12 F. Supp. 667 (D. J Md. 
1935), and urged before Judge Coleman, of the Upited 
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One of the chief purposes of appellants and other 
holding companies in asserting inseparability has 
been to justify their requests for relief from a 
court of equity after they have already violated 
the Act by refusing to register. To provide an ex¬ 
cuse in equity for their failure to register, they 
plead that the provisions of the Act are not separa- 

States District Court in Baltimore, and again on appeal 
in that case before the United States Circuit Court of Ap¬ 
peals (Burco* Inc., v. Whitworth et al ., C. C. A. 4th. decided 
February 22, 1936), that the provisions of the Act were 
inseparable and that if any provisions were unconstitu¬ 
tional the registration and all other provisions were like¬ 
wise unconstitutional. Judge Coleman accepted this conten¬ 
tion and held the Act “void in its entiretv.* 5 The Circuit 
Court of Appeals tacitly rejected this argument, and modi¬ 
fied Judge Coleman's opinion in so far as it “declared^ the 

Act unconstitutional in its entiretv. Burco . Inc. v. Whit- 

%> 

worth et a )’., supra. 

Prior to the appeal in the American States case, however, 
and prior to the commencement of the suits in the court 
below and in other federal courts, Judge Coleman's opin¬ 
ion was widely circulated throughout the countrv to influence 
lawyers to urge their holding-company clients not to register. 
Virtually all bills filed in all courts by holding companies 
attacking the constitutionality of the Act have taken the 
position of that opinion. The four plaintiffs before the 
lower court who have stipulated that their cases shall be 
governed by the decision of this Court on this special ap¬ 
peal. specifically alleged that they refrained from register¬ 
ing in reliance upon Judge Coleman's opinion and his rul¬ 
ing on the inseparability of the provisions of the Act. Each 
of the appellants before this Court, as well as each plaintiff 
below, specifically alleges that it has been advised by coun¬ 
sel that the provisions of the Act are inseparable, and that 
if any of its provisions are unconstitutional, the Act is 
“in its entirety unconstitutional'* (AR. IT, NR. 24). 
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ble and that the alleged invalidity of section 11 and 
other sections vitiates the whole Act, including the 
registration provisions. The registration require¬ 
ments are so simple that the appellants could not 
have ventured to ask a court to enjoin enforcement 
of an important Act of Congress on a challenge of 
the registration provisions alone. Whatever de¬ 
fenses they might be able to set up at law for fail¬ 
ure to register, the appellants and other holding 
companies have no more grounds to evoke the juris¬ 
diction of equity to protect them from filijng a 
simple notification of registration, which Waives 
and impairs no constitutional or legal right, than 
has a taxpayer under ordinary circumstances a 
right to enjoin the collection of a tax if he maj' file 
a tax return, pay the tax under protest, and sjue to 
recover the money paid. Matthews v. Rodgerh, 284 
U. S. 521. Cf- Moor v. Texas and Neiv Or\eans 
R. R. Co., No. 49, October Term 1935, decided ^Jan¬ 
uary 13,1936; Camunas v. N. Y. P. R. S. S. Co\, 260 
Fed. 40 (C. C. A. 1st, 1919) ; Public Utility Invest¬ 
ing Corporation v. Utilities Poiver <fr Light Cprp., 
C. C. A. 4th, decided February 22, 1936; Matter of 
Public Utilities Securities Corp., N. D. Ill., decided 
November 27, 1935. 23 Unless the provisions of the 


25 Appellants have tried to minimize, and plead th<ji im¬ 
materiality of the fact that the Commission bv its rules and 
regulations has been particularly solicitous to provide | that 
registration should not waive or impair any constitutional 
right of a registrant. They realize only too well that 'they 
cannot ask a court of equity to relieve them from the jobli- 
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Act are wholly inseparable, appellants, as unregis¬ 
tered holding companies, have no right to ask a 
court of equity to determine whether other pro¬ 
visions of the Act, which by their terms are applica¬ 
ble only to registered companies, are valid. In the 
case of these appellants, whose representatives ap¬ 
peared at Congressional hearings and joined with 
the Committee of Public Utility Executives in 
urging upon the Congress the need of federal regu¬ 
lation of utility holding companies, 2 " equity has 
especial reason to refuse relief until they comply 
with the simplest form of federal regulation, i. e., 
the registration provisions of this Act. A court of 

gation to file a simple notification of registration. They re¬ 
alize too that if registration does not waive or impair their 
right subsequently to question the constitutionality of any 
provision of the Act applicable to a registered company, 
they have not the slightest ground to ask a court of equity 
to consider the validity or effect of any such provision as 
to them before they have registered and become subject to 
such provision. Their contention that registration would 
waive or impair their right subsequently to attack the con¬ 
stitutionality of the Act is frivolous and without color of 
merit. Seven federal judges have considered that conten¬ 
tion: all seven of them have rejected it. Judge Coleman, 
in Matter of American States Public Service Co .. 12 F. 
Supp. 667 (D. Md. 1935): Judge Way. in Public Utility 
Investing Corporation v. Utilities Power A Light Corp ., 
E. D. Ya., decided December 17, 1935: Judge Holly, in 
Matter of Public Utilities Securities Corp X. D. Ill., de¬ 
cided November 27, 1935: Judges Parker, Xorthcott, and 
Soper, in Public Utility Investing Corporation v. Utilities 
Power A Light Corp., C. C. A. 4th, decided February 22, 
1936: and Justice Bailey in the opinion filed January 6, 
1935, in the proceeding below. 

26 See e. g., footnote, pp. 97-99, infra. 
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equity will only aid those who come to equity with 
clean hands. Those who seek equity may not defy 
law! I 

(c) The relationship of separability to the Scope 
of the Bond and Share and the appellants’ \uits. 

If the registration provisions and the other! pro¬ 
visions of the Act, including section 11, are insep¬ 
arable, as the appellants and the Bond and Share 

I 

defendants in their pleadings aver, section llj and 
all issues which the appellants claim can be raised 
in their cases can and certainly will be raised ip the 
Bond and Share cases. If the provisions of the 
Act could be held inseparable for the purpose of 
providing the appellants with an excuse in a (jourt 
of equity for their failure to register and of giving 
them a right in their suits to challenge all provi¬ 
sions of the Act, the Act must be held equall^ in¬ 
separable for the purpose of determining the issues 
which mav be raised bv cross-bill in the Bond! and 
Share suits. But if such provisions are separable 
for the purpose of the Bond and Share easesl (as 
the appellants themselves argued below), they!will 
be equally separable in the appellants’ cases, j 

On the appellants’ own theory of the law, there¬ 
fore, holding-company counsel in the Bond and 
Share suits, in conformity with the pleadings of 
the appellants, may require the New York bis- 

i 

triet Court to permit to be brought into issiie— 
in determining the validity of the registration pro¬ 
visions which the Government seeks to enforce in 
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those suits—section 11 and all other sections which 
the appellants allege cause by their very existence 
irreparable injury to the appellants’ investments, 
property, and operations. And that is exactly what 
the defendants in the Bond and Share suits have 
done. They have filed their cross-bills against the 
members of the Securities and Exchange Commis¬ 
sion, the Attorney General, and the Postmaster 
General—the same persons who are appellees 
here—alleging the inseparability of the provisions 
of the Act and praying that the court restrain its 
enforcement and declare it unconstitutional and 
null and void in its entirety (AH. 172, NR. 174). 27 
Hence, just as appellants here seek to use section 
11 and the remaining provisions of the Act as a 
sword, so the Bond and Share companies are seek¬ 
ing to use those provisions as a shield. 

27 Appellants will probably argue that the Government’s 
reply to the answer and cross-bill in the Bond and Share 
suits (filed subsequent to the making of the Record on this 
appeal) restricts the issues in those cases to the registration 
provisions. It is true that the Government takes the position 
in that reply, as it has consistently in this and every other 
Court, that the registration provisions of the Act are sep¬ 
arable and that the Bond and Share defendants cannot raise 
the validity of every other provision of the Act. It is also 
true that the Government takes the position that the Bond 
and Share companies, having joined with the Committee of 
Public Utility Executives, as did also the appellants here, 
in urging the need of federal regulation and in accepting 
the proposed registration provisions as reasonable and ap¬ 
propriate means to that end, cannot in equity and good 
conscience ask the relief of a court of equity from the pro¬ 
visions of the Act before they have even complied with 
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Whether the Bond and Share suits ultimately are 
decided in favor of or against the Government, 
there can be no question that they will decide 
whether the registration provisions are a valid ex¬ 
ercise of federal power; whether the registration 
provisions are separable from the other provisions 
of the Act; to what extent the validity or invalid¬ 
ity of any other provisions of the Act may opierate 
as a valid defense for failure to register; ahd to 
what extent the validity or invalidity of any ^>ther 
provisions of the Act may be brought in issu^—by 
independent bill or by cross-bill—by unregistered 
companies seeking to enjoin the enforcement of 
the registration and other provisions of th0 Act 
and to have the Act declared unconstitutional. 

Such a decision will at the verv least aulJhori- 

%/ 

tatively delimit and define the remaining issues, 
if any, which other holding companies, inblud- 

the registration provisions. Whether that position c(f the 
Government shall prevail, will, of course, be determined by 
the Supreme Court in the Bond and Share cases. But it is 
hardly necessary to point out that, if appellants’ suits w^ere to 
go to trial, the same question would be raised by any ajiswer 
which the Government could be expected to interpqse in 
the present cases, and the same determination would be 
required of the court below as will be made by the Supreme 
Court in the Bond and Share suits. If the Governqient’s 
reply will restrict the issues in the Bond and Share cajses, a 
Government answer would have the identical effect ih ap¬ 
pellants' cases. The parallel between the scope of the Issues 
in the appellants' suits and the Bond and Share suits jience 
becomes more striking with everv succeeding stage of the 
proceedings. 
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ing the appellants, may raise in other suits. 
Such a decision, quite apart from considera¬ 
tions of the relative equities of the appellees 
and appellants, would justify the stay which the 
trial court granted as promoting the orderly proc¬ 
esses of the court. The inconsistent positions of 
counsel in this very proceeding both in the lower 
court and in this Court illustrate the fundamental 
confusion that onlv such a decision can resolve. 28 

If the Supreme Court in the Bond and Share 
suits should decide that the provisions of the Act 
are, as the appellants allege in their bills, insep¬ 
arable, every possible issue of constitutionality 
under the Act which appellants seek to raise, could, 

28 On this point of the relation of separability to the Bond 

and Share suits and to their own suits, as on many other 

* 

points in this proceeding, the appellants have tried to blow 
both hot and cold. For the purpose of offering an excuse to 
the court below and to this Court, as courts of equity, for 
bringing suits before complying with simple registration pro¬ 
visions, they have pleaded that the registration provisions 
are not separable from other provisions of the Act. For the 
purpose of trying to show a substantial difference between 
the scope of the issues which can be raised in their cases and 
in the Iiond and Share cases, they have argued that the pro¬ 
visions of the Act are separable, that the Bond and Share 
suits will not put in issue section 11 and the other sections 
of which appellants complain, and that the Act may be con¬ 
stitutional as applied to the Bond and Share companies but 
unconstitutional as applied to appellants. Properly ana¬ 
lyzed, appellants* contentions rest upon the self-contradic¬ 
tory premise that the Act is Inseparable in its application 
to, and as attacked by, them—but separable in its applica¬ 
tion to, and as attacked by. the Bond and Share companies. 
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and undoubtedly would, be decided. If, ofi the 
other hand, the Supreme Court in the Bon<jl and 
Share suits should decide that the registration pro¬ 
visions are separable, it will clearly have decided 
what, if any, provisions of the Act other holding 
companies can contest, by way of cross-bill or inde¬ 
pendent bill in equity, before they have actually 
registered. And even in that event, the determi¬ 
nation by the Supreme Court of the validity of 

I 

the registration provisions, as applied to ea<bh of 
the various situations involved in the Bond and 
Share suits, would define precisely, and for all 
practical purposes dispose of, the issues of lalw in 
the appellants’ suits. 

4. ALLEGED FACTUAL DIFFERENCES BETWEEN THE BOND AND 
SHARE SUITS AND TIIE APPELLANTS* SUITS 

To retain some color for their contention I that 
the issues in the Bond and Share suits are| not 
substantially identical with the issues presented in 
their own suits, appellants still point to various 
alleged factual differences between their own liold- 
ing-company systems and the Bond and Share)sys¬ 
tems. The principal fallacy of this argument! lies 
in the fact that it is based on the tacit and unwar- 

i 

ranted assumption that the Government’s suits') are 
directed solely against the top holding company, 
the Electric Bond and Share Company. The argu¬ 
ment discreetly ignores the fact, which the Govern¬ 
ment very carefully stressed below, that the Bbnd 
and Share suits involve twenty-two differently icir- 
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cumstanced holding companies, doing business in a 
variety of ways and presenting various typical 
situations and problems under the Act. The Gov¬ 
ernment is confident that careful comparison of the 
business of the appellants with even that of the 
Electric Bond and Share Company alone, would 
demonstrate that the alleged factual differences are 
largely illusory. But when the many subsidiary 
holding companies involved in the Bond and Share 
suits are considered, the appellants’ contention is 
seen to be entirely without substance. 

The alleged factual differences relied upon by the 
appellants boil down to assertions that, as distin¬ 
guished from the Bond and Share companies, (a) 
their own holding companies and subsidiaries have 
no inter-company service contracts, the perform¬ 
ance of which might be interstate commerce, (b) 
their own holding companies and subsidiaries do 
not engage, or engage only to a negligible degree, 
in interstate transmission of electric energy, and 
(c) their holding companies do not actually control 
the operations of their subsidiaries either through 
service contracts or otherwise. Each of these al¬ 
leged differences will be examined in turn. 

5. THE ISSUE OF SERVICE CONTRACTS IN THE BOND AND SHARE 

SUITS; SERVICE CONTRACTS IN THE APPELLANTS’ HOLDING-COM¬ 
PANY SYSTEMS 

The Government’s amended and supplemental 
bill of complaint against the Bond and Share com¬ 
panies (AR. 81, NR. 83) devotes, as did its original 
bill, considerable space to the description of the 
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service, sales, and construction arrangements 
which existed between the Electric Bond and Share 
Company itself and its various subsidiaries. 2 * 
Government counsel deemed it important, folr the 
benefit of the court, to spell out these arrangements 
in considerable detail in its consolidated bill of 
complaint against the Bond and Share companies. 
But a reading of the bill of complaint will Reveal 
that these allegations are confined to the top hold¬ 
ing company and to one of the five principal inter¬ 
mediate holding companies. The bill of compjlaint 
contains no allegations that four of the five princi¬ 
pal intermediate holding-company defendants— 
i. e., the American Power & Light Company!, the 
National Power & Light Company, the Electric 
Power & Light Company, or the United Gas Cor¬ 
poration—render either directly or through {heir 

i 

subsidiaries any management, construction, sales, 
engineering, or other services. These four prin- 

I 

cipal defendants and the sixteen other holding-jom- 
pany defendants in the Bond and Share suits are 
alleged to be within the scope of the Act by reason 
of the fact that they or their subsidiary companies 
are engaged in the transmission of electric energy 

or gas in interstate commerce, and because such de- 

— 

20 These arrangements, the Government has been advised, 
and it is so alleged in the defendants’ answer and crossbill 
(AR. 141, NR. 143) in the Bond and Share suits. hav£ re¬ 
cently been taken over by Ebasco Services Incorporated, a 
newly formed, wholly owned subsidiary of Electric Bond 
and Share Company. 
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fendants and their subsidiaries contemplate dis¬ 
tributing or acquiring securities in interstate com¬ 
merce and through the mails as their business needs 
require . 30 

30 Attention is called, particularly, to section VII in the 
Government’s amended and supplemental bill of complaint 
in the Bond and Share suits (AR. 65, NR. 67). Through¬ 
out their brief in this Court and in their briefs and argu¬ 
mentation in the court below, appellants have completely 
ignored the fact that the Electric Bond and Share Company 
is only one of the defendants in the Bond and Share suits; 
and appellants have not even attempted to show how or 
whv the issues of law and the relevant issues of fact are 
different in their cases from those in the cases of four of 
the five principal intermediate holding-company defendants 
in the Bond and Share suits. 

It is indeed significant that in their petition to this Court 
for the allowance of the special appeal, appellants averred 
that all the suits stayed below were substantially identical 
suits. But strangely enough, appellants had denied this 
identity in the argument in the court below and had con- 
tended in particular that the American Water Works case 
presented an "absolutely unique state of facts.” Again in 
their petition for allowance of the special appeal, appellants 
argued that the issues in the stayed suits would probably be 
broader and more comprehensive than those in the Bond 
and Share &uits. To make this point, appellants single out 
a few issues in their suits which may or may not be present 
in the Bond and Share suits and ignore the fact that all of 
the issues which mat' be regarded in any sense typical are 
present in the suits against the Bond and Share companies. 
The adjudication of no one of the stayed suits, any more 
than of the Bond and Share suits, could, in the strict sense, 
be res ad judicata in any of the other suits; but the Bond 
and Share suits more definitely cover all the issues present 
in the stayed suits, and in the forty-odd suits throughout the 
country, than the suits of the appellants or of any of the 
plaintiffs in the court below. 
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Despite the sweeping distinctions drawn jsy ap¬ 
pellants concerning the matter of service contracts, 
the Government cannot concede that appellants 
and the companies in their systems are not circum¬ 


stanced like some of the defendants in the j Bond 
and Share suits . 31 And the conclusion of the! court 
below that the decision in the Bond and Share suits 
would “certainly narrow the issues in the pending 
cases and assist in the determination of the!ques¬ 
tions of law involved,” recognizes this undeniable 
similarity between some of the Bond and ^hare 

suits and the appellants’ suits. j 

I 

31 The Government did not make a motion in the nature of 
a demurrer to dismiss appellants’ suits. Rather, it moVed to 
stay the proceedings. One consideration which caused the 
Government to move to stay proceedings was the circum¬ 
stance that the Government could not admit the facts as 
stated in any of the bills and that, if proper records wtere to 
be prepared, long and protracted trials would be inevitable. 
The Government explained to the court below that it wjas not 
expected that the Bond and Share companies would demur 
to the Government’s bill against them but would raijse by 
defense and counterclaim the same issues as are soughtj to be 
raised in the appellants’ suits. The Government similarly 
explained to the court below that it could not concede the 
facts as alleged in the appellants’ bills. Rather than nperely 
drawing the attention of the court below to certain allega¬ 
tions of the appellants’ bills which the Government ^ould 
have to deny if it filed answers to such bills, the Government 
cited certain information appearing in an official Govern¬ 
ment report to demonstrate to the court that the Gojvern- 
ment’s denial of the appellants’ allegations were by no ntieans 
frivolous or contentious, but that, if there were presently to 
be a trial of these suits, complicated issues which w^ll be 
resolved in the Bond and Share suits could not be avoided 
here. 

56S11—36-7 
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The presence of service, sales, and construction 
contracts and arrangements is alleged rather than 
denied in paragraph 12 of the bill of complaint 
of appellant American Water Works and Electric 
Company (AR. 6). The existence of such contracts 
and arrangements is corroborated in the House 
Interstate Commerce Committee Report, 32 Part 3, 
page 52, ft. (AR. 50, NR. 52). And North Ameri¬ 
can Light and Power Company, an intermediate 
holding company which is itself a wholly owned 
subsidiary of the North American Company, main¬ 
tains extensive intragroup service contracts and 
arrangements within its own subholding-company 
system according to the House Interstate Com¬ 
merce Committee Report, Part 3, page 743 (AR. 
51, NR. 53):** 

33 Whenever reference in this brief is made to the House 
Interstate Commerce Committee Report, the reference is to 
the Report of the Committee on Interstate and Foreign 
Commerce of the House of Representatives, pursuant to 
H. Res. Xo. 59, 72d Cong.. 1st Sess., and H. J. Res. Xo. 572, 
72d Cong., 2d Sess.. House Report Xo. 827, Part 3. The 
references to such report in this brief were made in the 
briefs of the defendants in the court below and appear in the 
Record in the affidavit of the Attorney General (AR. 47-52, 
XR. 49-54). 

33 The existence of service, sales, and construction con¬ 
tracts and arrangements in the United Light and Power 
system (of which the plaintiffs in the four companion cases 
in the court below are members) is affirmed in the House 
Interstate Commerce Committee Report, Part 3. page 923, ff. 
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6. THE ISSUE OF INTERSTATE TRANSMISSION IN THE B(]|nX) AND 

SHARE SUITS: INTERSTATE TRANSMISSION IN THE APPELLANTS’ 

HOLDING-COMPANY SYSTEMS j 

The question whether a holding company i[s, as a 
matter of law, itself engaged in interstate com¬ 
merce by reason of the fact that one or morel of its 
subsidiary companies is engaged in the transmis- 

i 

sion of electric energy or gas across state lines, is 

i 

necessarily presented in the Bond and Sharej suits. 
None of the six original holding-company defend¬ 
ants, and but few of the other holding-conjipany 
defendants, in those suits are themselves operating 
companies; they are alleged to be engaged in {inter¬ 
state commerce in gas or electricity because their 
subsidiaries are engaged in the transmission of 
electric energy or gas across state lines. Further¬ 
more, in their answer and cross-bill, all of these 
companies allege that their operating subsidiaries 
are engaged primarily in the intrastate business of 
generating and distributing electric energy or) pro¬ 
ducing and distributing gas solely within the states 
in which they operate and only incidentally, jif at 
all, in interstate transmission (AR. 146, NR. 148). 
It also appears that one of the defenses and ope of 
the grounds for equitable relief relied upon by at 
least six of the holding-company defendants in the 
Bond and Share suits—to wit, American Power & 
Light Company, Electric Power & Light Corpora¬ 
tion, National Power & Light Company, Uijited 
Gas Corporation, Power Securities Corporation, 
and Lehigh Power Securities Corporation—is that 
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these holding companies “perform no other func¬ 
tion than that of companies holding for investment 
the common stock and other securities of their sub¬ 
sidiary companies’’ and functions incidental to 
such ownership, and that these companies are not 
themselves engaged in any way in interstate com¬ 
merce (AR. 144, NR. 146). 

These are the same objections to the Act which 
appellants alleged and stated that they would raise 
in their eases before the trial court. Thus even 
on appellants’ own view of their own systems, 
there is a conclusive identity with the issues raised 
and to be decided in the Bond and Share suits on 
these two very important questions: (1) the effect 
of a subsidiary company’s interstate commerce 
upon federal regulation of the parent holding com¬ 
pany; and (2) the effect upon such regulation of 
the relative proportions of the subsidiary com¬ 
pany’s interstate and intrastate commerce. 

Furthermore, there can be no question that the 
system of the appellant North American Company 
is engaged to a substantial degree in the transmis¬ 
sion of electric energy in interstate commerce. 34 

34 The House Interstate Commerce Committee Report, 
Part 3. p. 720 (AR. 50, NR. 5*2), states that approximately 
one-fifth of the total electric energy generated and sold by 
the North American system is sold in interstate commerce. 
With this figure, compare the allegation in the Government's 
bill in the Bond and Share cases, that the Bond and Share 
system transmits "annually a total of approximately 13,- 
000,000,000 kilowatt hours of electric energy, about 3,000,- 
000,000 of which are transmitted across State lines" (AR. 
64, NR. 66). See p. 117 n., infra. 
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I 

Nor can it be denied that the electric subsidiaries 
of appellant American Water Works and Electric 
Company transmit electric energy in interstate 
commerce in substantial amounts. 35 The situation 

i 

is similar with respect not only to the electricity 
but also to the gas business of the four other jplain- 
tiffs below which are members of the United jLight 

and Power svstem. 38 

%/ 

j 

7. TIIE ISSUE OF CONTROL OF SUBSIDIARIES IN THE BOjsD AND 
SHARE SUITS ; CONTROL OF SUBSIDIARIES IN THE APPELLANTS’ 
HOLDING-COMPANY SYSTEMS j 

The situation is similar in respect of the is$ue of 
control over subsidiaries in the Bond and Share 

suits and in the appellants’ suits. j 

1 

Under the Act a holding company is a com|pany 
which controls electric or gas operating utility! com¬ 
panies; ownership of ten percent or more of the 
voting stock of such operating companies is! pre¬ 
sumptive evidence of control. But any company 
having ten percent or more of the voting stotpk of 
such operating companies is entitled to exemption 
from the Act on a showing to the Securities! and 

Exchange Commission that it does not in [fact 

| 

exercise control. The stock-ownership standard is 
merely a presumptive standard to facilitate th^ ad¬ 
ministration of the Act and to prevent r^ady 
evasion. 37 No true investment company—i. fe., a 

___________ i 

35 Ibid., Part 3, p. 50 ff. (AR. 50, NR. 52). ! 

3e Ibid.. Part 3, p. 930 (AR. 50, NR. 52). j 

37 In the absence of express statutory authority,! the 
Supreme Court long ago recognized that less than majority 
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company which does not control the operating com¬ 
panies in which it invests—need have any concern 
with the Act, for neither bv its terms nor its intent 
does it apply to such companies. 

No distinction can be drawn, in so far as per¬ 
centage of fetock ownership in their subsidiaries is 
concerned, between either of the appellants here 
and the Bond and Share holding companies. Ap¬ 
pellants have not denied and cannot deny that they 
control the election of the directors of their sub¬ 
sidiary companies. Section V of the bill of com¬ 
plaint of the North American Company (NR. 7) 
and section IV of the bill of complaint of the 
American Water Works and Electric Company 
(AR. 3) specifically allege that appellants are hold¬ 
ing companies and are not entitled to exemption 
under section 2 (a) (7) of the Act—the section 
that provides for exemption, regardless of the per¬ 
centage of stock ownership, if there is no “con¬ 
trol.” True, the bill of complaint of each of the 
appellants technically alleges that each of the com¬ 
panies in the holding-company system functions un¬ 
der the control of its own board of directors in ac¬ 
cordance with the laws of the state in which it is 

stock ownership may constitute control. United States v. 
Union Pacific R. R. Co.. 226 U. S. 61. And in analogous 
cases, the Supreme Court recognized the right of Congress, 
for administrative reasons, to establish even a conclusive 
presumption of fact when otherwise proof would be difficult 
or evasion easy. Jacob Rap pert v. Caffey. 251 U. S. 264; cf. 
Purity Extract Co. v. Lynch. 226 U. S. 192; Everard's 
Breweries v. Day, 265 U. S. 545. 
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incorporated. The same technical defense ha|s been 
set up by the defendants in the Bond and jShare 
suits (AR. 143, NR. 145). The Electric Borid and 

Share Company recently made public announce- 

. 

ment of the fact that it had virtually eliminated 
any interlocking of directors between the princi¬ 
pal holding and operating companies in its system. 
The issue of the existence of control by reason of 
stock ownership will, therefore, be raised apd de¬ 
cided in the suits against American Power & jhight 
Company, National Power & Light Company, Elec¬ 
tric Power & Light Corporation, the United. Cas 
Corporation, and the other sixteen holdingj-com- 
panv defendants—each of which is an independent 
defendant in the Bond and Share suits. The Gov- 
emment makes no allegation in its bill of jcom- 
plaint against these companies that they ii^ any 
way render any management, construction, sales, 
engineering, or other services. The issue of con¬ 
trol through ownership of voting securitiejs is, 
therefore, exactly the same in kind in the guits 
against these Bond and Share subsidiaries ^s in 
the suits filed by the appellants. 38 I 

'' !R Appellants have urged on this appeal that all thej suits 
stayed below involve substantially similar issues. It i$ per¬ 
tinent therefore to take note, on this issue of “control.” of 
the communication of Mr. H. Hobart Porter, president of 
appellant American Water Works and Electric Company, to 
the Chairman of the House Committee on Interstatej and 
Foreign Commerce under date of March 30, 1935, printed 
in the Hearings before that Committee, 74th Congres^, 1st 
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The factual situations in appellants’ suits and in 
the Bond and Share suits are, therefore, sufficiently 
similar to raise substantially the same questions of 
law. There can certainly be no honest doubt that 

Session, on H. R. 5423 (the Holding Company bill). Part 
II, pp. 1435-1440. In that communication, Mr. Porter 
states: 

“I have for many years been an outspoken advocate of the 
regulation of public-utility holding companies, having rec¬ 
ognized the grave abuses in both organization and manage¬ 
ment bv some units in the industry. While the Securities 
Act and the Securities Exchange Act have gone a long wav 
toward preventing a recurrence of these abuses. I still believe 
that a bill should be enacted providing specifically for the 
regulation and control of public-utility holding companies, 
and I will enumerate in this letter the provisions which I 
believe are necessary for this purpose/' 

His remarks on the control exercised bv holding com- 
panics over their subsidiaries and the nature of that control 
are particularly pertinent here. Mr. Porter continues: 

“Investment trusts are based upon the principle of diver¬ 
sification of risk, and they carry that diversification far 
beyond any possibilities open to the utility holding com¬ 
panies. They buy. sell, or hold Government and municipal 
bonds, listed securities, the bonds, debentures, and preferred 
stocks and common stocks of railroads, utilities, manufactur¬ 
ing companies, and chain and department stores, scattered 
throughout ihany industries and sections of the country. 
Those that invest in unlisted securities at all do so onlv in 
exceptional and minor instances. Because their investments 
are so widely diversified among industries and companies 
it is impossible for them to provide management for the 
companies in which they own securities, and because they 
confine themselves mainly to the purchase of listed securi¬ 
ties and minoritv interests: thev do not need management 
control of the companies whose securities they buy. If they 
lose confidence in the management of a company in which 

thev are interested, they have a ready market for such of 

*• * * %> 
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the trial of the Bond and Share suits will djispose 
of all major issues raised by the appellants^ suits. 
If there should be any minor or incidental issues of 
law in the appellants 1 suits not completely resolved 

its securities as they may own, and they can sell thekn with 
only such loss as open market conditions may requiije. 

“But from the very nature of the case a utility holding 
company cannot thus protect itself, and it must therefore 
have the power to insure efficient management of the op¬ 
erating companies in its system. In order to perfcjrm its 
necessary function of providing the junior capital for the 
operating companies, it must buy and hold their common 
stocks, which in the main are not and cannot be listed, and 
therefore cannot be sold on the open market. To <};et the 
money to buy those common stocks it must sell its own 
securities. It cannot sell its own securities unless lit can 
assure those who purchase them that it is so organized and 
conducted that it can at all times provide sound and efficient 
management for the operating companies whose junior 
securities it owns and must continue to own. It canrjot in¬ 
sure such management without maintaining the voting con¬ 
trol of its subsidiaries so that it can determine their policies 
and remove executives who may prove to be inefficient. In 
the utility business, just as in all other business, control 
must be vested in the owners who provide the junior capital. 
They take the principal risk and they will not tak^ that 
risk unless they have the power to control the conduct of 
the business which they own and thus protect themselves 
as far as possible against loss. 

“From this brief discussion I believe you will see that 
the holding company is essential to the proper functioning 
and growth of the utility industry. If the holding j com¬ 
panies are destroyed, the weaker operating companies will 
be driven into bankruptcy and the remaining companies 
will be seriously crippled and deprived of their only eco¬ 
nomical means of growth. If the holding companies are 
permitted to maintain only a nominal existence but with 
their powers of management and control over their operat¬ 
ing subsidiaries impaired or destroyed, the results wijll be 
almost equally disastrous/’ 
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by the decision of the Supreme Court in the Bond 
and Share suits, which is very problematic, there 
can be no question but that the decision of the Su¬ 
preme Coilrt will precisely define and delimit the 
nature and scope of these issues. The Bond and 
Share suits were instituted bv the Government for 
the very purpose of seeking test suits uj;>on the 
principal types of situations presented by the Act. 
In so far as the appellants, wuth or without reason, 
urge that their situations arc different and peculiar, 
they are merely pointing out to the Court that their 
situations are not typical situations and do not 
present appropriate suits for the initial testing of 
the Act. 39 


30 The question -whether the Act is valid in all particulars 
as against certain non-utility subsidiary companies of ap¬ 
pellant American Water Works and Electric Company, for 
instance, is obviously a question that may more appro¬ 
priately be determined after the Supreme Court of the 
United States has determined whether the Act can validly 
be applied to a subsidiary company solely on the basis of the 
interstate business in which the parent holding company is 
engaged directly or through one of its other subsidiary 
companies. That question is squarely presented in the Bond 
and Share suits. Indeed three allegedly typical non-utility 
subsidiary companies have been allowed to intervene in the 
Bond and Share suits (AR. 22G. XR. 223). Furthermore, it 
is pertinent here in considering the equities in the American 
Water Works situation to point out that Rule 3D-5 pro¬ 
mulgated by the Commission on November 25, 1935. follow¬ 
ing conferences with American Water Works and Electric 
Company officials, extends a broad exemption to certain non¬ 
utility subsidiaries: 

“Rule 3D-5. Exemption of certain non-utility subsidi¬ 
aries. 

“(a) Any subsidiary company of a registered holding 
company, which subsidiary company is not (1) a public- 
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Clearly the court below exercised great jcaution 
when it concluded that the Bond and Shax|e suits, 
if they did not dispose of all the questions involved, 
would “certainly narrow the issues in the bending 
cases and assist in the determination of the ques¬ 
tions of law involved.'’ 

i 

utility or holding company, (2) an investment conipany or 
investment trust, including any company or trust which 
is a medium of investment in securities for the benefit of 
such holding company or its employees or officers^ or (3) 
a company controlling, directly or indirectly, any (pompanv 
specified in (1) or (2) above, shall be exempt from (the obli¬ 
gations, duties, and liabilities imposed upon such company 
as a subsidiary company by any provision of the Act, except 
as otherwise provided in paragraphs (c) and (d) of this 
Rule. 

“(b) Any subsidiary company exempted under paragraph 
(a) of this Rule shall not be deemed a subsidiary dompany 
within the meaning of the provisions of Section} 11 (f) 
and (g). j 

“(c) The exemption provided from Section 9 (a)j (1) by 
paragraph (a) of this Rule shall not be applicable to (1) 
any acquisition of securities of, or any interest in the business 
of, any company described in Clause (1), (2) or) (3) of 
paragraph (a) of this Rule, (2) any acquisition whjich will 
result in such subsidiary company becoming a company de¬ 
scribed in Clause (1), (2), or (3) of paragraph j (a) of 
this Rule, or (3) any acquisition where the aggregate 
amount of the gross consideration to be paid by such subsidi¬ 
ary company, on account of the transaction in question, or 
on account of such transaction and one or more other trans- 

i 

actions relating to the same subject matter, will j exceed 
$ 200 , 000 . j 

“(d) The exemptions provided by paragraph (a)jof this 
Rule shall not be applicable to Sections 12, 13, and! 17 (c) 
nor to Section 15, in so far as any rule, regulation, ojr order 
under Section 15 may be expressly applicable to subsidiary 
companies exempted by this Rule.” 


i 
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C. THE COURT BELOW HAD REASONABLE GROUND TO 
BELIEVE THAT THE BOND AND SHARE SUITS WILL 
AFFORD A REASONABLE BASIS FOR A COMPREHENSIVE 
AND PROMPT TEST OF THE ACT 

1. THE COT’RT BELOW COTTD REASONABLY FIND THAT THE BOND 
AND SHARE SLITS WILL AFFORD THE BASIS FOR A COMPRE¬ 
HENSIVE TEST OF THE ACT 

Under Point B of Part II of this brief, the 
breadth of the issues in the Bond and Share suits 
has been fully demonstrated. It was shown that 
the suits were directed not simply against Electric 
Bond and Share Company, the top holding 
company, but against five of the principal in¬ 
termediate holding companies in that system, and 
against sixteen other smaller holding companies in 
the system. Typical operating utility subsidiary 
companies as well as non-utility subsidiary com¬ 
panies have been allowed to intervene. The At¬ 
torney General, the Postmaster General, and the 
members of the Commission have appeared as par¬ 
ties in thosd suits. Both holding companies with 
service contracts and holding companies without 
service contracts are parties to the suits. Operat¬ 
ing companies which are predominantly intrastate 
as well as those predominantly interstate are par¬ 
ties. Non-utility subsidiary companies as well as 
utility subsidiary companies are parties. Every 
typical situation presented in any of the stayed 
suits is presented in the Bond and Share suits. 
If, as appellants averred in their petition for the 
allowance of the special appeal, the stayed suits 
are substantially identical, it cannot be gainsaid 
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that the Bond and Share suits include one or more 
suits which are substantially identical wjith the 
stayed suits. j 

The Bond and Share system is the best ; known 

and one of the oldest of the great utility hjolding- 

i 

company systems. It encompasses nearly j fifteen 
percent of the privately owned electric utility in¬ 
dustry in the country. It comes into contact with 
the Act probably at more points than any onji other 
system. The Government did not select for suit 
simply one specially circumstanced company, but 
selected a super-system which within itseljf: pre- 

i 

sented more typical situations affected by tljie Act 
than could be found in any other large mijiltiple 
holding-company group. The Bond and Share 
companies have filed an answer, including a jcoun- 
ter-claim and cross-bill, severally setting up gll the 
issues which appellants have sought to raise in 
their bills of complaint in the stayed suits j(AR. 
104, NR. 106). | 

Certainlv no reason has been adduced to jshow 
that the court below was arbitrary or unreasonable 
in regarding the Bond and Share suits as coinpre- 
hensive and appropriate test suits. Indeeql, no 
broader, fairer, or more appropriate test o| the 
Act could be suggested. 

I 

2. THE COURT BELOW* COULD REASONABLY FIND THAT APPELLANTS’ 
SUITS WILL NOT AFFORD THE BASIS FOR A MORE COMPRE¬ 
HENSIVE TEST OF THE ACT THAN THE BOND AND SHARE ISUITS 

The Government has already shown that the 
Bond and Share suits afford as broad and as If air 

i 


i 
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tests of the Act in typical situations as could pos¬ 
sibly be suggested. The appellants have not only 
failed to show that the Bond and Share suits are 
not comprehensive and not typical, but they have 
made no effort to show that their suits are more 
comprehensive or more typical. Their allegations, 
in their petition to this Court for the allowance of 
the special appeal, that their suits were identical 
with the other suits in the court below, make it 
impossible (now that the Bond and Share com¬ 
panies have filed a cross-bill similar to the appel¬ 
lants’ bills and other bills in the court below) to 
contend that their suits are not substantially iden¬ 
tical with tiie Bond and Share suits. In the court 
below appellants also urged that their suits be tried 
because of their special and unique situation. But 
in so far as their suits are special and unique, they 

are not typical. Mr. Gadsden, Chairman of the 
Committee of Public Utility Executives, speaking 

for the industry for which appellants also assume 
to speak, did not suggest that unique and special 
situations be selected as test suits, but “three or 
four typical companies with the rights of the 
other companies protected in the meantime, as the 
Government has suggested in this proceeding, by 
temporary injunctions (see pp. 56-59, supra). If 
the appellants mean to suggest that every special 
and unique situation be represented in some way in 
the test suits to be selected and consolidated for 
trial, an authoritative decision of the Supreme 
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Court, which they profess a desire to obtain) at the 
earliest possible date, would be indefinitely delayed. 

The court below expressly found that th^ Gov¬ 
ernment’s plan of procedure was fair and that it 
adequately safeguarded appellants’ interests. 
There is nothing in the Record to justify a con¬ 
trary finding, certainly nothing to warrant ja dis¬ 
turbance of that finding. 

i 

3. THE COURT BELOW COULD REASONABLY FIND THAT TH]e BOND 
AND SHARE SUITS WILL AFFORD A PROMPT TEST OF THEj ACT 

i 

The Securities and Exchange Commissionj pur- 

i 

suant to express authority under section 18 cj>f the 
Act, filed its suits against the principal Bon^. and 
Share companies to compel compliance witiji the 
Act on November 26, 1935, five days before Decem¬ 
ber 1st, the deadline for registration under th^ Act. 
Those suits were commenced in the United States 

I 

Court for the Southern District of New York, the 
district of the home office of the Electric Bond 

I 

and Share Company, before any bills to enjoi^i en¬ 
forcement of the Act had been filed in the (jourt 
below. Certainly no prompter action coulcjL be 
asked of the Government. j 

The Government’s motion for a stay (AR. 31-32, 
NR. 32-33) recites that the Government is ehger 
to secure an early determination of the constitu¬ 
tionality of the Act, and to that end, has already 
instituted proceedings against the principal Bond 
and Share holding companies. It recites the de¬ 
termination of the Government to prosecute those 

i 

i 

I 

i 

i 


i 
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proceedings with all diligence to secure from the 
United States Supreme Court promptly an author¬ 
itative determination of the validity of the Act. It 
sets forth that no public interest would be served 
by pressing for a decision of this issue in a multi¬ 
tude of suits, but on the contrary that such a course 
would make against an orderly and economical dis¬ 
position of that controversy. 

The Government is in a position to press the 
Bond and Share suits much more expeditiously 
than it could press a suit against any comparable 
holding-company system. Several years ago the 
Government had a suit against Bond and Share in¬ 
volving somewhat similar issues of fact. Federal 
Trade Commission v. Smith, 1 F. Supp. 247 (S. D. 
N. Y. 1932). After extensive study and negotia¬ 
tion, a stipulation of facts was agreed upon in that 
case. The chief counsel for the Government in that 
litigation is now a member of the Securities and 
Exchange Commission, and was in a position to 
make available to the Commission the results of his 
months of labor on the earlier suit. 

Having chosen the Bond and Share system for 
test suits, the Commission set its staff to develop in- 
tensively the further facts necessarv for the prose- 
cution of the Bond and Share suits. The Govern¬ 
ment had alreadv done considerable work on the 
Bond and Share suits before the argument in the 
court below. It has now been engaged for more 
than four months in developing the facts for the 
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trial. The Government, having fully canvassed 
and explored the factual data, hopes to be able to 
negotiate, with counsel for the Bond and! Share 
companies, a stipulation of a large portionj of the 
facts which would be testified to by the parties on 
the trial. It has filed a reply to the 4 e f en( l- 

i 

ants' counter-claim and cross-bill, and the jplead- 

i 

ings are closed. It has virtually completed 
the assembling of the facts necessary for trial, and 
even if any unexpected difficulty should arise in 
reaching a stipulation with the defendants, the 
Government would shortly be prepared to proceed 
to trial to establish the necessarv facts. With the 

J i 

benefit of this prior collaboration between the Gov- 

ermnent and counsel for the Bond and Share com- 

] 

panies, the Government does not anticipate 4 pro¬ 
tracted trial, whether or not a stipulation of 

i 

the principal facts can be reached. The Gov¬ 
ernment is unable to understand how appellants 
can suggest that their consolidated suits plight 
reach the Supreme Court within a year, while sug¬ 
gesting that the Bond and Share suits mighi take 
two or three years. The Bond and Share j com¬ 
panies have evinced no purpose to delay the pro¬ 
ceedings, and they would have no excuse for any 
continuance since all relevant facts are within!their 
possession. The Government has undertaken!, and 
intends, to prosecute these suits promptly andj with 
all diligence. 

56811—36 - 8 ! 
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4. THE COURT BELOW COULD REASONABLY FIND THAT APPEL¬ 
LANTS' SUITS WILL NOT AFFORD A PROMPTER TEST OF THE ACT 
THAN THE BOND AND SHARE SUITS. 

(a) Appellants’ suits would be impeded by juris¬ 
dictional difficulties which are not present to the 
sams degree in the Bond and Share suits. 

The Bond and Share suits will more certainly 
provide a speedy adjudication by the Supreme 
Court than will suits brought against Government 
officials on alleged equitable grounds to restrain 
enforcement of the Act and to have it declared a 
nullity. The suits instituted bv the Government 
are expressly authorized by section 18 of the Act 
and are immune from attack on jurisdictional 
grounds. 

The Bond and Share suits afford the defendant 
companies the opportunity—which they have 
seized—to plead as a defense any provision of the 
Act that may possibly be relied upon by the ap¬ 
pellants as a justification for their failure to regis¬ 
ter and their prayers for equitable relief. In set¬ 
ting up such defenses the defendants in the Bond 
and Share companies will not be embarrassed to the 
same degree as the appellants by the disclaimers of 
threats by the Attorney General, the Postmaster 
General, and the Commission (AR. 53-59, NR. 55- 
61), or by their own failure to register. For the 
Government is taking the initiative in proceeding 
against the Bond and Share companies, and they 
may plead that they are not legally obliged to regis¬ 
ter even if they could not affirmatively invoke the 
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jurisdiction of equity to protect them from tiling a 
simple notification of registration. j 

The Bond and Share suits further afford the 
defendant companies the opportunity—whicft they 
have seized—to plead affirmatively as a cro|ss-bill 
any provision of the Act that may possibly be 
relied upon by appellants as a justification foij- their 
failure to register and their prayers for equitable 
relief. The cross-bill of the Bond and Share| com¬ 
panies may run against the same jurisdictional ob- 
stacks as stand in the way of the appellants’j suits, 
but there can be no question but that when the 
Bond and Share suits reach the Supreme (£ourt, 
not only will those jurisdictional questions be de¬ 
cided, but there will also be decided—by reason 

/ V I 

of the Government’s bill of complaint and tlje de¬ 
fendants’ defense—the substantive issue oj: the 
constitutionality and separability of the registra¬ 
tion provisions (see pp. 70-87, supra,). There is 
not the danger, as there is in the appellants’ 
cases, that after protracted trials the suits plight 
be dismissed upon grounds of equitable jurisdic¬ 
tion without any consideration of the substantive 
constitutional issues. 

Each independent bill filed in the court belojw or 
elsewhere to enjoin enforcement of the Act is (open 
to objections that the plaintiffs are not entitled to 
question the validity of even the registration provi¬ 
sions of the Act. They cannot show that any of 
the defendants is threatening them with pro$ecu- 

i 

i 

i 
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tion. They cannot show that the filing of a simple 
notification of registration, which in no way waives 
or impairs any of their constitutional rights, im¬ 
poses such a substantial burden upon them as to 
justify a court of equity extending them assistance, 
particularly when all Government officials have dis¬ 
claimed any threat or intention of proceeding 
against the appellants. Nor as non-registered com¬ 
panies are they in a position to question the validity 
of any of the provisions of the Act which relate 
only to “registered holding companies and sub¬ 
sidiaries of registered holding companies.” 

Counsel for the appellants have not ventured to 
assert to this Court, as they asserted before the 
court below, that in these circumstances the equita¬ 
ble jurisdiction of the court below would be clear 
and beyond dispute if appellants should establish 
the facts alleged in their bills. It is certainly con¬ 
trary to the established practice of the Supreme 
Court to consider the constitutionality of all the 
numerous provisions of a long and complicated 
regulatory statute before any part of the statute 
has had a chance to be put into practical adminis¬ 
trative operation. Texas v. Interstate Commerce 
Commission, 258 U. S. 158,162. 

It is certainly unprecedented for a court of 
equity to give relief against a statute, on the basis 
that its mere existence on the statute books is a 
“cloud” on the plaintiff’s investments and opera¬ 
tions, before the plaintiff is in a position to present 



an immediate and concrete situation where the ac¬ 
tual or threatened enforcement of the law’ by gov¬ 
ernment officials impinges upon its constitutional 
rights. Counsel for the appellants cited tjo the 
court below* only three cases— Terrace v. Thompson, 
263 U. S. 197, Pierce v. Society of Sisters, 268 
U. S. 510, and Euclid v. Ambler Realty Co\, 272 
U. S. 365—in support of such an unusual doctrine. 
In a memorandum printed as an Appendix t<j> this 
brief, the Government considers these and jffher 
cases at length to demonstrate that there is nb au¬ 
thority whatsoever for the proposition that ai suit 
either for an injunction (Ex parte La Prade, 289 
U. S. 444) or a declaratory judgment (Liberty 
Warehouse Company v. Grannis, 273 U. S. 70; Ash- 
wander v. Tennessee Valley Authority et al., |Nos. 
403 and 404, October Term 1935, decided February 
17, 1936) may be maintained against government 
officers who are not presently enforcing or 
ly threatening to enforce a statute against the plain¬ 
tiff. As Mr. Justice Butler recently remarkeji in 
the ease of Ex parte La Prade, 289 U. S. at j458, 
“The mere declaration of the statute that suits for 
recovery of penalties shall be brought by the attor¬ 
ney general is not sufficient” to justify suit against 
the attorney general in the absence of some affirma¬ 
tive action or threat of action by him. j 

A number of the bills filed in the court below 7 Ijave 
clearly been framed to correspond in form as nearly 
as possible with that filed in Pierce v. Society 
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of Sisters, supra. But as is pointed out in the 
Appendix, the injunction in the Pierce case was 
justified not by vague fears entertained by the 
plaintiffs in that case as to action that might be 
taken under the statute in the future bv the officers 
of the state who might then be charged with the 
enforcement of the law. The decision in the Pierce 
case was clearly based upon actual acts and threats 
of state officers, acts being committed and threats 
being made bv those officers at the time the suit 
was commenced. 40 

Only after long and protracted trials, therefore, 
and after successive appeals reaching the Supreme 
Court, could it be authoritatively established, if at 
all, that the lower court or this Court would have 
equitable jurisdiction in the suits of these appel¬ 
lants to consider the constitutionality of the Act 

* 

and to give the relief prayed for. The Government 
does not feel that for the purpose of this proceed¬ 
ing it need demonstrate beyond doubt that the court 
below is without equitable jurisdiction to try the 

40 If the Government had chosen to defend the suits now 
before this Court, it might even have felt justified in moving 
to dismiss the bills despite superficial similarities in the alle¬ 
gations of the appellants^ bills and those of the bill in the 
Pierce case. But that would involve endless wrangling over 
the effect of appellants' general allegations of threats by the 
appellees which they cannot prove and have not even se¬ 
riously attempted to maintain in argument. Moreover, the 
Supreme Court has recently refused to consider constitu¬ 
tional questions on a motion to dismiss without the benefit of 
a full record. Borden's Co . v. Baldwin . 293 U. S. 194. 
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appellants’ suits. The Government has Already 
brought test suits devoid of jurisdictional <jlifficul- 

I 

ties as a vehicle to take the question of the j consti¬ 
tutionality of the Act to the Supreme Cou^t—the 
only purpose for which the appellants want] a final 
decision of the court below. The Government feels, 
therefore, that it need only indicate to this! Court 
that the court below could reasonably have! enter¬ 
tained sufficient doubt concerning the equity) juris- 

i 

diction in these suits to feel that their questionable 
character might finally be settled only lj>y the 
United States Supreme Court. In those circum¬ 
stances, there would be a real possibility tjiat, if 
the court below proceeded to a long and expensive 
trial on any of these bills, the case might ultimately 
be dismissed by the United States Supreme Court 
upon jurisdictional grounds without any adjudica¬ 
tion upon the substantive issues of constitutional¬ 
ity. As the court below pointed out in the course 
of the argument, such an unfortunate result did 
occur after a long trial in the case of Federal j^rade 
Commission v. Claire Furnace Co., 274 U. Si. 160, 
even though none of the parties raised the jurisdic¬ 
tional question in the lov T er court. The samje un¬ 
fortunate result occurred in the holding companies’ 
own favored “test” case—the American States 
Public Service Company proceedings, where the 
Supreme Court on March 30 of this year refused 
even to review the proceedings on certiorari. 
Burco, Inc. v. Whitworth et al., Nos. 834 and) 835, 

i 
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October Term 1935, cert. den. March 30, 1936. The 
avoidance of such a eostlv hazard could reasonably 
be taken into consideration bv the trial court as 
making advisable the granting of the stay. 

( b ) The court below could reasonably find that 
appellants’ suits can not be tried more promptly 
than the Bond and Share suits. 

The appellants have made no effort to show and 
could not show the court below that a trial of their 
suits—even apart from the impediment of juris¬ 
dictional difficulties—would be more expeditious 
than the Bond and Share suits. The appellants 
offered the court below no proof of the assertion 
they make in this Court that their consolidated 
suits might reach the Supreme Court within a year 
while the Government’s Bond and Share suits 
might take two or three years. The Government 
does not wish to minimize the burden that it must 
assume in the Bond and Share suits. But as has 
been shown, the Government by concentrating 
upon those suits has already made considerable 
progress, and the trial of those suits should be 
under wav within a few weeks. 

It is easy for appellants to urge that the trial 
of their two suits will not impose an undue burden 
upon the Government. Appellants have at their 
disposal not only highly trained permanent com¬ 
pany counsel but the services of several large legal 
organizations which for months have been coop¬ 
eratively at work on the problems of these suits. 
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The facts regarding the appellants’ extensive ac¬ 
tivities are peculiarly within their knowledge. It 
involves no risk for the appellants to tell the! Court 
that the facts concerning their business and the 
range of their enterprises are simple and th^it they 
will assist the Government in stipulating those 
facts. It would not jeopardize appellants’| inter- 

ests if the Government were compelled toj go to 

. 

trial without due preparation and submit its de¬ 
fenses upon an inadequate record. 

I 

But no court could fairlv consider askiiig the 

V j w 

Government to go to trial without giving Govern¬ 
ment counsel an opportunity to familiarize them¬ 
selves with the complicated corporate set-upjs and 
activities of appellants’ systems. To prespnt a 
fair and true picture of appellants’ holding-com¬ 
pany systems to the court, all important holding 
companies in their systems should be brought be¬ 
fore the court. Appellants have already offered to 
transfer here the suits which their subsidiaries 
have brought in other districts . 41 But these do not 
comprise all the important units in their systems. 
The Harrison Williams companies, for example, 

I 

which stand over the North American Comjpany 
have not as vet offered to intervene. To bring in 
all these companies would present a series of j suits 

_ j 

41 This offer to transfer suits is at least some indication 

i 

that it is not unlikely that other companies who I have 
brought suits outside the District will, when their j suits 
are dismissed for defective service, recommence them \yithin 
the District. See p. 134, infra . j 
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equally complicated but no more typical than the 
Bond and Share suits. 43 

The trial of any one of the suits instituted in 
the court below would constitute a tremendous 
undertaking both for the trial court and for Gov¬ 
ernment counsel. The affairs of each of the ap¬ 
pellant holding-company systems are intricate and 
complex, their functioning cannot be understood 
without careful study, and the facts regarding 
these system^, as has been pointed out, are pe¬ 
culiarly within the knowledge of their management 
and their counsel and cannot be readily and 
quickly disentangled and established by legal proof 
by adverse counsel. Appellant North American 
Company has asserted that it would cost it and 
its subsidiary companies substantially in excess of 
$50,000 merely to prepare registration statements 
containing the information which the Commission 
might reasonably require to be filed under section 
5 (NR. 22). Since the appellant systems are, by 
appellants’ own admissions, of such size and in¬ 
tricacy that the preparation of simple statements 

42 Judge Healv, in the Hearings before the House Com¬ 
mittee on Interstate and Foreign Commerce, on the Act 
remarked: “At the time that the depression broke in 1929 
there was in process of erection above the North American 
Co. a series of investment companies, which, if they had 
gone on, and the depression had not come, might have 
eventually paralleled some of the disastrous things we saw 
in other holding-company groups" (Hearings before the 
Committee on Interstate and Foreign Commerce on H. R. 
5423, House of Representatives, Seventy-Fourth Congress, 
First Session] Part I, p. 143). See also pp. 122-123 n., 
infra. _^ 
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of facts and figures readily available to the appel- 

• ! 

lants would involve very substantial labor and 
expense, how much greater will be the labojr and 
expense upon the Government in preparing ^ither 
of the appellants’ suits for trial 1 ? A proper)pres¬ 
entation of facts in such circumstances would re- 

i 

quire months of investigation. It would probably 
take six months to build a record in either of (these 
suits comparable to the record which the Goyern- 
ment is building in the Bond and Share suits, iupon 
which the Government has had a corps of I men 
working for nearly a half year. 43 

I 

1 

43 A cursory examination of the long and exceedingly 
complicated complaints now before this Court and df the 
careful way in which their allegations have been fifamed 
will further indicate how much of a burden the trial) of a 
single one of these suits will put upon the court an[l the 
Government. An example may be found in the bill ofj com¬ 
plaint filed in The North American Company v. Lanffis et 
al. (NR. 5). Every effort has been made in drafting the 
complaint to give the court the impression that the North 
American subsidiaries are engaged solely and exclusively in 
an intrastate business. In paragraph (h) of sectioh IV 
of the complaint, it is alleged that “none of the public 
utility companies’ or ‘holding companies’ or other jcom- 
panies in which plaintiff owns any stock , engages }n or 
employs any of its properties in the generation, transmis¬ 
sion or distribution of electric energy in interstate jcom- 
merce (NR. 5).*’ This allegation may be literally true!, but 
it is entirely misleading. Literally, the allegation merely 
states that no company directly below North American in 
the corporate structure of the entire North American sylstem 
transmits electric energy in interstate commerce. Blit in 
effect the allegation gives the impression that no company 
anywhere in the North American system under the control 


i 

i 


i 

i 
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Unless it is the purpose of the appellants to press 
the Government to trial unprepared and to rush 
their suits to the Supreme Court upon an inade- 

of North American Company is so engaged in interstate 
commerce. 

Such an impression is false. For example. North Ameri¬ 
can Company does not “oim any stock in” Union Electric 
Light and Power Company, of St. Louis. Mo., the largest- 
integrated operating group in the North American system; 
but North American does own all, or almost all, of the vot¬ 
ing stock of North American Edison Company, its principal 
subholding company, which in turn owns one hundred per¬ 
cent of Union Electric Light and Power Company. This 
latter company through itself and its subsidiaries, most of 
which are wholly owned, conducts a substantial business in 
Missouri. Iowa, and Illinois. And it transmits and sells 
its power from the Keokuk Dam in Illinois down through 
Illinois into Missouri and Iowa. North American, through 
intermediary holding companies, also controls other com¬ 
panies engaged to a substantial degree in the transmission 
of electric energy across state lines. Indeed, of the total 
electric energy generated and sold by the North American 
system, approximately one-fifth is sold in interstate com¬ 
merce. (AH. 50, NR. 52.) 

Some of these facts are matters of record in the testimony 
before the Senate and House Committees during the hear- 
ings on the Holding Company Bill: in the report of the 
House Interstate Commerce Committee based upon the in¬ 
vestigations conducted for it by Dr. Walter M. W. Splawn; 
in the Investigations and Report of the Federal Trade 
Commission to the Senate; and elsewhere. But those facts 
do not appear in the complaint filed by North American 
Company in the court below, and, in fact, would seem to be 
expressly denied until one examines the allegations of denial 
in the complaint and finds them to be so drafted as to be 
narrower than they seem. Just this single illustration of 
the difficulties lurking in a single allegation in a long and 
complicated bill of complaint indicates the gravity of the 
Government^ task in preparing to defend either of these 
suits. 
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quate record, it would clearly be impossible for 
these suits to reach the Supreme Court until long 

i 

after the Bond and Share suits will have bepn de¬ 
termined by the Supreme Court. j 

I 

All these considerations were put before th^ trial 
court by Government counsel. It is submitted that 
they offered a basis on which the trial court jcould 
reasonably find that appellants’ suits could njot be 
more promptly tried, nor otherwise afford a more 
prompt test of the Act, than the suits which the 
Government was already prosecuting against the 
Bond and Share companies. 

D. THE COURT BELOW PROPERLY REJECTED APPELLANTS’ 
CONTENTION THAT THE GOVERNMENT’S ACTION FOR 
TESTING THE CONSTITUTIONALITY OF THE ACT) WAS 
UNFAIR. AND REASONABLY FOUND THAT THE GOVERN¬ 
MENT'S ACTION WAS CONDUCIVE TO AN ORDERLY 
TEST OF THE ACT j 

I 

1. TIIE COURT BELOW COULD REASONABLY FIND THAT THEj GOV¬ 
ERNMENT’S ACTION ASSURES TIIE FULLEST PROTECTION TO 
EVERY REAL INTEREST OF APPELLANTS PENDING THE SU¬ 
PREME COURT’S DETERMINATION OF THE CONSTITUTIONALITY 
OF THE ACT I 

i 

It has already been shown that the Government 

moved promptly and with diligence to test the con- 

stitutionalitv of the Act. I 

v _ i 

But the Government did more. It took the! ut¬ 
most care to preserve the rights of companies 
jeet to the Act during the pendency of the Bpnd 
and Share suits. Some holding companies hadj ex¬ 
pressed doubt as to whether they could register 
under the Act without waiving their constitutional 

rights. The Commission did not share that doikbt, 

] 

but nonetheless it went out of its way to prescribe 
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such rules and regulations as would doubly ensure 
that any company which registered would not, by 
such act, be deprived of the right to question at any 
time the constitutionality of the Act. Further, 
each of the appellees officially disclaimed any in¬ 
tention of seeking any penalty or taking any other 
retaliatory action against any company failing to 
register under the Act until after the validity of the 
Act should be authoritatively adjudicated by the 
Supreme Court, and further disclaimed any inten¬ 
tion of seeking thereafter to exact penalties for 
past offenses. Notwithstanding these protective 
steps taken by the Government, the appellants in 
concert with other holding companies started their 
suits in the court below and in other federal courts. 
Thereupon, to remove the last vestige of doubt re¬ 
garding the protection of the appellants’ rights, 
the appellees offered in the court below to consent 
to the issuance of an interlocutory decree which 
should have the same scope and effect as the perma¬ 
nent decree for which the appellants had prayed. 

In these circumstances, it is difficult to see how 
the trial court could escape finding, as it did find, 
that all real interests of the appellants would be 
fully protected by the temporary injunction to 
which appellees offered to submit, and that the plan 
proposed by the appellees would give appellants all 
the protection needed pending the decision of the 
Supreme Court and save a great amount of labor, 
time, and expense. 
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2. THE COURT BELOW COULD REASONABLY REFUSE TO CRjEDIT AP¬ 
PELLANTS * CHARGE THAT THE GOVERNMENT HAD BEEN UNFAIR 
IN BRINGING THE BOND AND SHARE SUITS 

J 

Appellants have sought to intimate that thje Gov¬ 
ernment ’s Bond and Share suits were not fair and 
reasonable test suits and have charged the Govern¬ 
ment with “hand-picking” the Bond and j Share 
suits as “its own particular case, in a courtj of its 
own choosing, and involving only one or two nar¬ 
row issues of its own devising.” 

The scope of the Bond and Share suiljs has 

i 

already been detailed. The Government sued 
these Bond and Share companies in the South¬ 
ern District of New York, the district of the jdomi- 
cile of the parent company of the system, where 
all the principal defendants have their princi¬ 
pal places of business. In that same district, 
the principal counsel for the holding company in¬ 
terests which are opposing the validity of the Act, 
including counsel for the appellants, all have jtheir 
places of business. Only in that district would the 

i 

Government have effective power to subpoena the 
necessary witnesses and the necessary record^. To 
present to a court a true picture of the affair^ and 
the position of any holding company, it is inipor- 
tant that the court should have before it all of the 
principal companies in the system of which that 
holding company is a part. The Governnjient, 
therefore, made all the principal holding compa¬ 
nies in the Bond and Share system parties defend¬ 
ant to the test suits and brought the suits in! the 


i 

i 





122 


Southern District of New York where all of those 
defendants could be served. 44 

3. THE COURT BELOW COULD REASONABLY REFUSE TO CREDIT 

APPELLANTS' CHARGE THAT THE GOVERNMENT “CONTRIVED" 

THE MULTIPLICITY OF SUITS 

If there could remain any doubt as to the fair¬ 
ness and sincerity of the Government’s action for 
testing the Act, that doubt should be conclusively 
dispelled by an examination of the action of the 
appellants and other holding companies culminat¬ 
ing in the multiplicity of suits against the Gov¬ 
ernment. 

In contrast to the Government's care in bringing an 
entire holding company system before the United States 
Court for the Southern District of New York, it is sig¬ 
nificant that neither the North American Company nor 
American Water Works and Electric Company has chosen 
to join all of the principal holding companies in its system 
in its suit, and that other holding companies in each of these 
systems have actually brought suits outside of this District. 

Neither of these systems has submitted itself as a whole 
to the jurisdiction of the trial court or this Court. Their 
records and their witnesses are within their control 
but are not within the effective reach of the trial court or 
this Court. A subsidiary of American Water Works and 
Electric Company, West Penn Electric Company—a large 
intermediate holding company which controls all the elec¬ 
tric-utility properties in the American Water Works and 
Electric Company system—has brought suit in Baltimore. 
North American Edison Company and North American 
Light and Power Company, two large intermediate holding- 
company systems within the so-called “North American sys¬ 
tem,” and One of which at least was represented bv the same 
counsel as represent the North American Company in this 
Court, have brought suit in Wilmington. The New'Bfnpire 
Corporation, one hundred percent controlled by Mr. Har- 
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Appellants, in an attempt to offset the effect of 
their action, have charged that the undenied jinulti- 
plieity of suits is “the Government’s own contriv¬ 
ing.” This charge is apparently made beca4se the 

I 

Government failed to act upon hints in press re¬ 
leases and initiate bargaining negotiations | as to 
what suits the Government might bring to eiiforce 
the law, and because the Government thus projvoked 
a retaliation by the holding companies. In [other 
words, although section 18 of the Act expfessly 
places the responsibility of enforcing the Act upon 
the Securities and Exchange Commission and gives 
it the right to bring such civil proceedings to j com¬ 
pel compliance with the Act as in its discretion it 
deems appropriate, the appellants suggested to the 
court below, and now suggest to this Court, tljiat it 
is the duty of the Commission and the Attorney 

rison Williams, which, according to the House Interstate 
Commerce Committee Report, Part 3, page 719 (AR. 51, 
NR. 53), is the real top holding company of the so-called 
“North American system, v and Central States Electric pom- 
pany, the next ranking company in that system, liatfe re¬ 
frained from joining in the suits of any of their subsidiaries, 
so that no court is in a position to investigate the affaijrs of 
the entire Harrison Williams system. j 

Likewise, the other plaintiffs in the court below ai4 but 
parts of holding-company systems which, through other (com¬ 
panies, have instituted proceedings outside of this district. 
The Tennessee Electric Power Company is a subsidiary of 
the Commonwealth and Southern Corporation, which hals in¬ 
stituted proceedings in Wilmington. The other plaintiffs 
before the trial court are members of the United Light] and 
Power system, a subsidiary of which has instituted (pro¬ 
ceedings in Columbus, Ohio. j 

-9 ! 
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General to bring suits only as may be agreed upon 
between the Government and the violators of the 
law. 

Appellants are not satisfied with an interlocutory 
decree, protecting their rights as fully as a final de¬ 
cree of the trial court would protect them, pending 
the determination of the test cases brought by the 
Government against the Bond and Share compa¬ 
nies. Appellants claim the right to dictate to the 
Government what test suits should go first to the 
higher courts. The public interest does demand, 
as the appellants’ brief states, that private litigants 
have access to the courts to protect their rights. 
The public interest does not require that particular 
private litigants may compel the Government to 
guarantee appeals from decisions in their favor at 

the cost of what is in the Government ’s judgment 
the proper presentation to the courts of an impor¬ 
tant Act of Congress. Appellants’ right is a right 
to be protected from the enforcement against them 
by Government officers of an allegedly unconsti¬ 
tutional statute. This appellants have received. 
Appellants have no right to ask a court of equity 
for their own ends to review a solemn act of Con¬ 
gress and advise them as to its constitutionally 
when their rights are not threatened with invasion 
by the tortious acts of the appellees. The unques¬ 
tioned duty and right to select suitable suits in 
which to bring proceedings to compel compliance 
with the Act is vested in appropriate, responsible 


I 
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Government officials. Appellants are demanding’ 

I 

not only the right to resist an Act of Congress but 
to dictate against whom proceedings for its viola¬ 
tion should be instituted. It is a novel suggestion 
that those who violate a statute on the grounds of 
its alleged unconstitutionality should have thje right 
to dictate to the Government against which violator 
the Government should proceed for the purpose of 
testing the constitutionality of the Act. I 
In line with this position, appellants contend that 
the Government has refused proposals made by 
the industry to agree upon a few test suits (brief, 
p. 6). The facts are that no such proposal was 
ever made either to the Attorney General or the 
Securities and Exchange Commission, by anyone 
even pretending to be authorized to speak fdr and 
bind the more than one hundred plaintiff^ who 
have filed suits to contest the Act. What ate the 
proposals of which the appellants expected the 
Government to take official notice % Since the pro¬ 
posals referred to in appellants’ brief as “brevi- 
ouslvmadeto Government counsel” and “renewed” 

4 / 

“in open court” (brief, p. 6), are not found in the 
record, and knowledge of them was denied byj Gov- 

i 

ernment counsel in open court below, resort must 
be had to the daily press to identify the proposals 
to which appellants referred in their argument in 
the court below and in their brief in this Courtj. 
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On November 18, 1935, the New York Times 
printed a special despatch from Washington, car¬ 
rying a lengthy dissertation bv Mr. Gadsden, 
Chairman of the Committee of Public Utility Ex- 
eeutives, regarding the legal effects of registration 
upon the rights of a holding company. Mr. Gads¬ 
den was reported as concluding: 

These are the issues [as to the legal effect 
of registration] which the utility holding 
companies must consider within the next two 
weeks in determining, each on its own be¬ 
half, what should be its policy toward regis¬ 
tration. It is not a case of stubbornness and 
an obstinate refusal to answer “five simple 
questions,” it is one of the most critical situ¬ 
ations that ever confronted an American 
business, affecting as it does the entire eco¬ 
nomic fabric of the nation. 

On November 19, the New York Times carried 
a special despatch from Washington, stating: 

Philip H. Gadsden, head of the committee 
of utility executives, who came here Satur- 
day, has not visited the SEC. He made his 
view known in a statement issued yesterday 
which was being generally interpreted as 
advice by the committee that registration 
should be withheld. 

On the evening of the same day the Washing¬ 
ton Star carried an Associated Press report, 
announcing: 

Virtually all utility holding companies, it 
was predicted today in informed utility cir- 
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eles, will announce shortly a refusal t<j> regis¬ 
ter with the Securities Commission, as 
required by the holding company act, by 
December 1. j 

This would be the signal, it was forecast 
by an authoritative spokesman, for 100 of 
the leading companies to ask the coijirts to 
halt enforcement of the act, thereby bring¬ 
ing about a major legal battle on wide 

front. | 

* * * * I * 

I 

i 

The utilities spokesman, who would jnot be 
quoted, said he expected the companies to 
seek injunctions against enforcement bf the 
act at about the same time in Federal Courts 

i 

throughout the country. 

The initial suits later may be joined, or 
the utilities and the commission together 
may agree on one or more suits to te^t the 
act’s legality. S 

After notice had been served of the Govern- 

I 

merit’s motion to stay proceedings in the suits filed 
in the court below, the spokesman for the utilities, 
Mr. Gadsden, drojiped his anonymity and released 
a public statement to the press, which appeared in 

a special Washington despatch in the New ^ork 

1 

Times of December 11, from which we quote: 

We had hoped that the Attorney General 
and the commission would be able to algree 
with us upon a method to avoid the jnul- 
tiplicity of suits, and are still hopeful jthat 
they will be agreeable to cooperate with us 

along this line. I 

1 

* * * * * i 
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It should not be difficult to select suits 
brought by three or four typical companies 
and push them forward as rapidly as pos¬ 
sible. The rights of litigants in other cases 
could be protected in the meantime by tem¬ 
porary injunction granted without opposi¬ 
tion. That is what the utility industry is 
willing, and, in its own interest and the in¬ 
terest of the country at large, anxious to do. 

The same Washington despatch in the New York 
Times of December 11, in which the Gadsden state¬ 
ment was published, stated: 

A public statement by Philip H. Gadsden, 
chairman of the Committee of Public Utility 
Executives, suggesting that the major hold¬ 
ing company groups and the commission get 
together and select suits brought by three or 
four typical companies and expedite them 
to the Supreme Court, was ignored today by 
the Securities and Exchange Commission. 

The only comment was informal and to the 
effect that there was no reason for the com¬ 
mission to reply to such a public statement. 
Direct contact had not been made by the util¬ 
ity executives with the government, it was 
said. 

Generally the statement bv Mr. Gadsden 
%! 1 

was received as chiefly another move in the 
jockeying that has been going on to obtain 
a strategic position in the legal contest 
ahead. In utility circles, it was indicated 
that no direct approach would be made by 
the central committee pending some evidence 
of how the commission reacted to the an- 
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nouncement. As SEC officials remained si¬ 
lent it appeared that the chances of Confer¬ 
ences being held soon were negligible. 

Mr. Gadsden is the chairman of the Commijttee of 
Public Utility Executives, a committee on I which 
both appellants are represented, and for i which 
counsel for appellants has previously been counsel 
in connection with the Act. j 

Appellants’ brief recites (p. 6): “Duriijg the 
oral argument on the motion coimsel for the ^plain¬ 
tiff reviewed the offers which had previously been 

I 

made to Government counsel by coimsel for the 

i 

plaintiff and by the utility industry to arrange for 
the trial of one or two test cases. After seating 
that Government counsel had ignored these offers, 
counsel for the plaintiff renewed the offer in open 
court.” Appellants’ counsel of course may have 
professed their willingness to have their own suits 
accepted as test suits, but the so-called “offeifs” of 
the industry to agree upon a few test suits with the 
Government were simply the suggestions of Mr. 

j 

Gadsden via the newspapers. j 

This Court as a coordinate branch of the United 
States Government will fully understand why such 
“offers” so made “by the utility industry” iwere 
ignored bv the Attorney General and the Coiiimis- 
sion in the planning of their execution of theirj pub¬ 
lic duty to defend before the courts the public inter¬ 
est in this most important Congressional legislation. 
And as a court of equity weighing the equities in 


i 
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appellants' application for a review of the lower 
court’s stay, this Court can further appraise “of¬ 
fers” so “made” or their “renewal” in open court 
by counsel for the appellants, only when the Court 
fully understands that this series of newspaper re¬ 
leases were part of a single concerted plan of attack 
on the Government's defense and administration 
of the statute—a concerted plan which involved the 
bringing of numerous suits against Government 
officials all over the country. Despite every care 
and precaution that the Government had made to 
protect the holding companies subject to the Act, 
whether they decided to register or to refrain from 
registering, pending the testing of the constitu¬ 
tionality of the Act, appellants joined with others 
in harassing the Government with a multitude of 
suits throughout the country. 45 Appellants not only 
brought suits within this District but, through their 

45 When the Attorney General told the court below that in 

* 

his judgment! virtually all of the suits brought by holding 
companies outside of the District of Columbia were clearly 
defective as to the appellees because of want of proper venue 
and because of the absence of power in the District Courts 
to issue process for valid service outside of their respective 
districts, none of the counsel for the plaintiffs in the suits 
below chose to dispute the opinion of the Attorney General. 
Rather, the impression was given that the correctness of 
the Attorney General's opinion was not denied (compare 
AR. 241. XR. 23S). Thus, the appellants and the other 
plaintiffs below, or the companies which control them, stand 
before this Court virtuallv admitting that thev have brought 
suits which can serve no purpose but to harass the Govern¬ 
ment in its effort to undertake a prompt, thorough, and fair 
test of the Act. 
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subsidiaries, in other districts. 46 Yet they ! accuse 

' ** j 

the Government of contriving a multitude of suits. 
Appellants’ counsel told the trial court that they 
were not responsible for the suits brought Outside 
the District; yet they did not attempt to explain the 
participation of their own subsidiaries in thejbring- 
ing of these futile and harassing suits. When re¬ 
ferring to the so-called “offer” made for forensic 

I 

effect in the court below, counsel asserts t]iat he 

j 

spoke with authority as representing “the industry 
as a whole” (brief, p. 7); but when speaking of 
suits brought outside the District— i. e., j when 
speaking of the action of the “industry as a whole” 
rather than its “offer” —counsel disclaimed all 
responsibility. 

When counsel made his “offer” in open court, 
approximately fifty suits had been instituted 


throughout the country to embarrass the Govern¬ 
ment, with fifty more threatened according jo the 
press confidences of the Committee of Public Util- 

i 

ity Executives. It was as apparent to the Govern¬ 
ment at that time as it must be apparent t(|> this 
Court now, that the “offer” of counsel, ccjming 
after the Government had made fair arrange- 

4,; Appellants brought three suits outside of this District 
and two within. In the court below four separatej suits 
were filed by companies within the same holding company 
system, to wit, the United Light and Power systems, j In a 
number of other instances a single holding companjJ filed 
suits in two or more federal Districts. For example, pities 
Service Company filed suits in Delaware, Ohio, New [York, 
and Colorado (AR. 99, NR. 101). j 

i 
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merits for testing the Act, was put forward in ac¬ 
cordance with prearranged holding-company strat¬ 
egy, as an offer of certain holding-company inter¬ 
ests to withdraw such suits as did not serve their 
purpose to prosecute and to agree with the Gov¬ 
ernment that the suits specially selected by 
them should serve as test suits. The agreement 
was to be dictated upon holding company terms 
and forced upon the Government by duress already 
undertaken through a misuse of the judicial proc¬ 
ess itself. It was against the misuse of that proc¬ 
ess that the Government appealed to the court be¬ 
low and now appeals to this Court. 

Of course, the Government ignored newspaper 
hints that it should seek to bargain its way out of 
the barrage of suits with which it was confronted. 
It chose instead to continue upon the only course 
it deemed consistent with, and safe for the guard¬ 
ing of, the public interest:—to lay before the lower 
court the steps which it had already taken to ensure 
a prompt, fair, and broad test of the Act, and to 
safeguard meanwhile all legitimate interests of 
other utility holding companies. 

Appellants are now totally unable to show that 
the course adopted by the Government does not 
afford as prompt, broad, and fair a test of the Act 
as thev could reasonablv desire. Instead their 

* V 

argument reduces itself to the contention that the 
Government has committed lese majeste in adopt¬ 
ing its course of action and submitting that course 
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of action to tlie scrutiny of the court below without 

having first humbly beseeched and obtained the 

. 

permission of the Committee of Public TjJtility 
Executives. 

Appellants disclaim all responsibility fcjr the 
multiplicity of suits. Yet appellants and 
counsel now assume, in referring to the a 
“offer” to agree on test suits, to speak for the en¬ 
tire industry. There is nothing in the Record that 
would indicate their authority so to do. Tlae re- 
mark of appellants’ counsel at the close of thejhear- 
ing below, carefully examined, was nothing more 
than a naked self-serving declaration. It weht no 
further than to state that appellants’ counsel! “un¬ 
dertakes to sav that it will not be difficult 1’ for 
counsel for the Government and counsel for tb[e ap¬ 
pellants “to agree upon a group of three or four 
eases which will present every question that is in- 
volved in this multitude of suits, so that every one 
of these companies may be satisfied that its rjights 
will be promptly determined—consolidate thejn all 
in one case, in one court, and try them out.’j’ It 
expresses counsel’s opinion that it w^ould n<j>t be 
difficult for the industry and the Government to 
agree on test suits. If that were the opinion of the 
industry, why did it on November 18,1935, threaten 
to launch, and a few days thereafter proceed to 
launch, fifty suits against the Government ? How 
could appellants’ counsel assure the Govemijnent 
that every company would be satisfied with test 


their 
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suits of his selection? Mr. Gadsden in his news¬ 
paper releases had always maintained that each 
company had to make its own decisions as to its own 
litigation. As the court below found, appellants 
cannot bind any company not before the court, and 
any company suing outside the District of Colum¬ 
bia is free to recommence its suit in this District 
(AR. 44. NR. 46). 

The strategy of the dominant holding companies 
has clearly revealed itself. Their purpose has not 
been to protect their constitutional rights but to 
manoeuver such cases before the Supreme Court 
upon inadequate records as might enable them most 
effectively to conceal the real constitutional issues 
involved in typical holding company situations. 47 

47 It is a matter of common knowledge as well as public 
record that the industry was consulted bv counsel for the 
Trustees of the American States Public Service Company 
before the Trustees of that company asked Judge Coleman 
to instruct them that the Act was invalid in its entirety. It 
appears in the record of J latter of American States Public 
Service Co 12 F. Supp. GOT (I). Md. 1935), that counsel 
for the Trustees conferred, prior to the beginning of 
their proceedings, with the Honorable John W. Davis, coun¬ 
sel for the Edison Electric Institute representing the indus¬ 
try, and that Mr. Higgins, counsel for the present appellants, 
attended that conference. All counsel for the industry pres¬ 
ent at that conference expressed the view that the American 
States proceeding constituted an appropriate means of test¬ 
ing the constitutionality of the Act. The Government was 
not a party to the proceedings, and the facts were admitted 
by the pleadings before the Government was even informed 
that the proceeding was pending. In vain did the Govern¬ 
ment, as amicus curiae , plead in the District Court and in 
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The holding companies played their own! hands 
high, expecting to outwit the Government by en¬ 
meshing it in a maze of highly technical litigation 
involving complicated corporate and intercorpo¬ 
rate affairs. The judicial process was to be used 
not to protect their constitutional rights, but i;o con¬ 
fuse and confound the Government in its defense of 

I 

the constitutional rights of the Congress. Tihe ap¬ 
pellants now complain only because they are Enable 
to carry out their own prearranged strategy'to de¬ 
feat a reasonable defense of the Act on the pjart of 
the Government. j 

But for the purposes of this appellate proceeding 
it is only important that in the circumstances un¬ 
der which the “offer” of counsel for the appellants 

was made to the Attorney General in the coubt be- 

%! 

the Circuit Court of Appeals that the record was inadequate 
and the proceeding did not constitute a fair or proper test 
case in which to litigate the constitutionality of the Act. 
Counsel for the appellants did not offer, nor could they 
admit having power to offer, to withdraw the ArMrican 
States case, their own favored suit to test the validity lof the 
Act in all its bearings. Yet a petition for certiorari i!n that 
suit, although supported by all parties of record, was 
refused on March 30, 1936, by the United States Supreme 
Court, liurco , Inc. v. Whit worth et at ., Nos. 834 and 835, 
October Term 1935. cert. den. March 30, 1936. In Oppos¬ 
ing certiorari in that case, the Government pointed oi^t that 
the industry's test suit was wholly improper and inadequate 
as a test of the Act, and urged, as it urges here, th^t the 
Bond and Share suits will present fair and typicalj tests 
of the Act and that adequate steps had been taken to! safe¬ 
guard the industry pending the determination of those! suits. 
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low, that court could reasonably find that such 
“offer” did not counteract the clear equities in 
favor of the Government’s—as distinguished from 
the “industry’s”—plan for the testing of this most 
important Act of the Congress. 

CONCLUSION 

It cannot be too strongly emphasized that once 
it has been determined that the court below had 
power to stay its own proceedings, the only further 
question rqised on this appeal is whether that court 
has abused its discretion in the circumstances and 
cannot be said to have had reasonable grounds 
for relieving the Government from the plans 
of the holding-company industry to embarrass 
the Government to the utmost in presenting to the 
courts the public interest involved in the constitu¬ 
tionality of an Act of Congress. 

The Government is not asking that these appel¬ 
lants be denied their day in court; the Government 
is simply asking that their cases be deferred and 
their real interests properly safeguarded until the 
typical test cases the Government has commenced 
are disposed of. It may be true that there are 
companies other than the Bond and Share com¬ 
panies which could have been chosen for test cases. 
The Government, however, is in no position, nor 
has it a duty, to try all the cases which might ap¬ 
propriately have been chosen as test cases. 
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The Government offers the appellants ah inter¬ 
locutory decree which will as fully protect | the ap¬ 
pellants during the pendency of the Bojud and 
Share suits as could any permanent decree of the 
court below, and offers the appellants theiij day in 
court before such interlocutory decree can! be va¬ 
cated. It is very strange that appellants! should 

i 

regard this procedure of interlocutory injunction 
adequate to protect the constitutional rights of 
other companies, if appellants’ cases are t^ken as 
test suits, but not adequate to protect thdir own 
rights if the Bond and Share cases are sol taken. 
Appellants have hardly tried to conceal t&e fact 
that they are not so much interested in the prac¬ 
tical protection which either the lower cqurt or 
this Court can afford them as in jockeying 
themselves into a trading position where they may 
be able to press the Government without adequate 

i 

preparation into the suits most agreeable |to the 
dominant holding company interests, ^ueh a 
strategy is not an effort to protect private (consti¬ 
tutional rights, but an effort to checkmate the Gov- 

I 

eminent’s purpose of presenting the constitution¬ 
ality of the Act to the courts, and ultimately to the 
United States Supreme Court, on an adequate 
record. j 

Private rights are entitled to protection, and no 
Government official can deprive the appellajnts of 
their day in court. But private interests hdve no 
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claim to dictate the suits which the Government 
should try or appeal. That responsibility has been 
given by law to appropriate and responsible public 
officials. Appellants and their counsel are en¬ 
titled to present to this Court what they regard as 
the appellants’ constitutional rights. But Govern¬ 
ment counsel are likewise presenting to this Court 
what they regard as the constitutional rights of 
the Congress representing the American people 
to enact the legislation hereunder discussed. 
Government counsel have a duty and responsibility 
to see that those rights of the Congress are tested 
under circumstances where the Government is 
not prejudiced by inadequate preparation and 
presentation. The rights of private litigants 
are no more important than those rights of the 
Congress under the Constitution. Private and 
public interests alike require that broader consid¬ 
erations enter into the treatment of initial con¬ 
stitutional litigation on statutes of far-reaching 
public importance than into the treatment of 
exclusively private litigation. 

As Chief Justice Taney, in the celebrated case of 
Charles River Bridge v. Warren Bridge, 11 Pet. 
420, 548, eloquently stated: “While the rights of 
private property are sacredly guarded, we must 
not forget, that the community also have rights, and 
that the happiness and well-being of every citizen 
depends on their faithful preservation.” 


I 
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I 

The appellees respectfully request that tlje order 
of the Supreme Court of the District of Columbia 
staying proceedings be affirmed. j 

Homer Cummings, 1 

Attorney General. 
John J. Burns, I 

General Counsel, Securities ancl 

Exchange Commission. 
Robert H. Jackson, j 
Assistant Attorney General and j 
Special Counsel to the Securities i 

i 

and Exchange Commission. 
Benjamin Y. Cohen, j 
Special Assistant to the Attorney General. 

Thomas G-. Corcoran, j 
Special Assistant to the Attorney General. 
April 1936. i 
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The court below would have no jurisdiction in the present 
suits to enjoin enforcement of the Public Utility Holding 
Company Act of 1935, or to issue a declaratory decree 

regarding the validity of the Act.... hi 

I. A court of equity is without jurisdiction to enjoin the 
enforcement of the act in suits against officers who 
have made no threats of enforcement.. iv 


A. Suit against Government officers to enjoin 

the enforcement of an allegedly uncon- 
j stitutional law is in essence a personal suit 
i against such officers in their individual 
, capacities and can be entertained only if 
! the officers have made threats to enforce 
such law, which threats constitute a wrong 
i to plaintiff if the law is unconstitutional-. vi 

B. Pierce v. Society of Sisters, 26S U. S. 510, 

Terrace v. Thompson , 263 U. S. 197, and 
Euclid v. Ambler Realty Co., 272 U. S. 365, 
do not support the equitable jurisdiction 
of the court below.... xv 

C. The existence of a power or duty in defend- 

i ant officers to enforce the statute in ques¬ 
tion has never been regarded as sufficient 
j to sustain the equitable jurisdiction of the 
! court in the absence of specific threats of 

enforcement. xxv 

II. The North American Company suit does not consti¬ 
tute a case within the jurisdiction of the lower 
court for a declaratory decree under the Federal 
Declaratory Judgments Act of 1934- xxvm 

A. Appellant's suit against appellee officers does 

not present an “actual controversy” be¬ 
tween appellant and those officers and is 
not therefore within the scope of the 
Federal Declaratory Judgments Act_ xxvm 

B. Appellant's suit, as an action for a declara¬ 

tory decree against appellee officers, is a suit 
against the United States and cannot be 
entertained under the Federal Declaratory 


Judgments Act.. xxxii 

(1) The United States has not con¬ 

sented to suit. xxxii 

(2) Appellant's suit praying for a declar¬ 

atory decree against appellee 
officers is in substance a suit 
against the United States_ xxxvn 

<n) 
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APPENDIX 


THE COURT BELOW WOULD HAVE NO JURISDICTION IN 
THE PRESENT SUITS TO ENJOIN ENFORCEMENT OE THE 
PUBLIC UTILITY HOLDING COMPANY ACT Oil, 1935, OR 
TO ISSUE A DECLARATORY DECREE REGARDING THE 
VALIDITY OF THE ACT 

I 

I 

Counsel for appellants asserted at the'hearing 
and in his briefs in the court below that tlje juris¬ 
diction of the lower court to entertain the present 
suits for injunctive relief and, in the North! Ameri¬ 
can Company case, for a declaratory decree could 
not be disputed under the fundamental doctrine of 
equitable jurisdiction in such cases or under the 
Federal Declaratorv Judgments Act of 1984. In 
his brief submitted to this Court counsel jias ex¬ 
pressly refrained from discussing these questions, 
asserting that appellees in their answer ito the 
petition for special appeal conceded that thje legal 
sufficiency of appellants’ bills was immaterial. 
Counsel misrepresents the Government’s position 
which was clearly stated in the Attorney General’s 
reply brief (pp. 29-30) in the court below gjnd re¬ 
printed in the answer to the petition for Special 
appeal. The statement is as follows: i 

i 

The Government does not feel that for the 

purposes of this proceeding it must djemon- 

strate bevond doubt that this Court isiwith- 
•/ 

out equitable jurisdiction to try the plain¬ 
tiffs’ bills. The Government has already 
brought a test suit without jurisdictionaj diffi¬ 
culties as a vehicle to take the question of 

(HI) ! 
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the constitutionality of the Act to the Su¬ 
preme Court—the only purpose for which 
the plaintiffs want a final decision of this 
Court. The Government feels, therefore, 
that it needs only to indicate to this Court 
that there is sufficient doubt about the 
Court’s equity jurisdiction so that its ques¬ 
tionable character can be settled finally only 
by the United States Supreme Court, and 
that there is a real possibility that if the 
Court proceeded to a long and expensive trial 
on anv of these bills the case might ulti- 
mately be dismissed by the United States 
Supreme Court upon jurisdictional grounds 
without any adjudication upon the substan¬ 
tive issues of constitutionality. 

It is the purpose of this memorandum to point out 
that both oh principle and authority the court be¬ 
low would be without jurisdiction to grant an in¬ 
junction or render a declaratory decree against any 
of the appellees, and that the jurisdictional difficul¬ 
ties in the appellants’ suits to which the government 
has referred are very real and unavoidable. 

I. A Court of Equity is Without Jurisdiction to 
Enjoin the Enforcement of the Act in Suits 
Against Officers Who Have Made no Threats 
of Enforcement 

Appellants do not deny the fact that the Gov¬ 
ernment officers against whom they now seek re¬ 
lief have made no threats to enforce the Holding 
Company Act. Such fact cannot be denied, and 
as the Attorney General pointed out in both his oral 
and printed Argument in the court below, the At¬ 
torney General, the Securities and Exchange Com¬ 
mission, and the Postmaster General have made of- 
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ficial and public disclaimers of any intention to 
enforce the Act or to impose either civil or criminal 
penalties upon unregistered companies unless and 
until the Act is held valid by the Supreme Court— 
and even then not to seek to exact penalties for 
earlier violations (AR. 53-59; NR. 55-61). j 

In order to ensure appellants’ completeiprotec¬ 
tion, if any further assurance be needed, jthe At¬ 
torney General at the hearing and in his printed 
Argument in the court below on behalf of himself 
and each of the other defendants, offered jto con¬ 
sent to the issuance of a temporary injunction dur¬ 
ing the period that a stay is in effect. 

In these circumstances it is obvious that i appel¬ 
lants stand in no danger of any injury at the hands 
of enforcement officers. | 

Appellants’ bills of complaint rest, therefore, 
upon the assertions made therein that appellants 
are suffering great and irreparable injury by the 
force of the Act itself and its present existence on 
the statute books. And appellants contended in 
the court below and will undoubtedly contend in 
this Court that the suffering of such injury! gives 
the court below equitable jurisdiction in a | cause 
brought not against the Government, whose Enact¬ 
ment of the statute is the alleged wrong of jwhieh 
appellants complain, but against officials who ad¬ 
mittedly have not taken or threatened any Action 
which could possibly injure appellants. 

It is assumed that appellants do not, and jit is, 
of course, clear that they cannot, contend that they 
have stated a cause of action against the lf\nited 
States within the equitable jurisdiction of j this 
Court, because the United States cannot be ! sued 
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without its consent. No such consent has been 
given, nor do appellants allege it to have been 
given. 

Assuming, for present purposes, the very 
doubtful fact that appellants could establish the 
injur}’ which they allege in their complaints, the 
sole jurisdictional question is whether appellants, 
in these suits against government officers to enjoin 
the enforcement of the Holding Company Act, can 
show that thev have anv controversy with those 
officers which could possibly constitute a cause with¬ 
in the equitable jurisdiction of the lower court. 
The Government contends that the decisions of the 
Supreme Court definitely negative any such equi¬ 
table jurisdiction. 

A. SUIT AGAINST GOVERNMENT OFFICERS TO ENJOIN THE 
ENFORCEMENT OF AN ALLEGEDLY UNCONSTITUTIONAL 
LAW IS IN ESSENCE A PERSONAL SUIT AGAINST SUCH 
OFFICERS IN THEIR INDIVIDUAL CAPACITIES AND CAN 
BE ENTERTAINED ONLY IF THE OFFICERS HAVE MADE 
THREATS TO ENFORCE SUCH LAW, WHICH THREATS 
CONSTITUTE A WRONG TO PLAINTIFF IF THE LAW IS 
UNCONSTITUTIONAL 

A court of equity has no jurisdiction over a suit 
against government officers to enjoin enforcement 
of an allegedly unconstitutional statute unless such 
officers have committed some act, or threaten to 
commit some act, which, because it is unlawful, 
can be enjoined. Such a suit is a personal suit 
against the officers in their individual capacities, 
and if such officers are not themselves injuring or 
threatening to injure plaintiff, there is no contro¬ 
versy between plaintiff and the officers within the 
equitable jurisdiction of the court. 

The doctrine is not a novel creation of Govern¬ 
ment counsel. It has been the essence of equity 
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jurisdiction from the first cases in which!the Su¬ 
preme Court sustained suits against officers to en¬ 
join the enforcement of an allegedly invalid stat¬ 
ute. In its earliest decisions the Supremje Court 
emphasized the fact that in the absence of action 
or threatened action by the defendant officers a 
court of equity could not entertain jurisdiction, be¬ 
cause the suit was one against the sovereign and 
would not lie in the absence of consent to li)e sued. 

i 

The Court has, therefore, held in each cas^ that a 
personal cause of action against the officers must 
be made out if plaintiff is to succeed. The ijequire- 
ment was assumed by Chief Justice Marshall 
as the necessary basis of his opinion sustaining 
equitable jurisdiction in Osborn v. United , States 
Bank, 9 Wheat. 738, 1 and has many timeis since 
been expressly affirmed. j 

The Court distinguished the Osborn cajse and 
denied relief in In re Ayers, 123 IT. S. 443, because 
the plaintiff failed to state a personal cause of 
action against defendant officers. It there stated 
(at 498, 499-500) : 

j 

The principal authority relied upon to 
maintain this proposition [the jurisdiction 
of a court of equity to restrain the enforce¬ 
ment of unconstitutional state statutes] is 
the judgment of this court in the cixse of 
Osborn v. Bank of the United States, 9 
Wheat. 738. * * * ! 

There is nothing, therefore, in the j judg¬ 
ment in that cause, as finally defined, Which 
extends its authority beyond the prevention 

J As the Chief Justice stated (9 Wheat, at 842):j“Why 
ma}’ it [the Court] not restrain him from the comnjiission 
of a wrong, which it would punish him for committirjg.” 

i 

i 

I 

I 
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and restraint of the specific act done in pur¬ 
suance of the unconstitutional statute of 
Ohio, and in violation of the act of Congress 
chartering the bank, which consisted of the 
unlawful seizure and detention of its prop- 
ertv. It was conceded throughout that ease, 
in the argument at the bar and in the opin¬ 
ion of the court, that an action at law would 
lie, either of trespass or detinue, against the 
defendants as individual trespassers guilty 
of a wrong in taking the property of the 
complainant illegally, vainly seeking to de¬ 
fend themselves under the authority of a 
void act of the General Assemblv of Ohio. 

V. 

One of the principal questions in the case 
was whether equity had jurisdiction to re¬ 
strain the commission of such a mere tres¬ 
pass, a jurisdiction which was upheld upon 
the circumstances and nature of the case, 
and which has been repeatedly exercised 
since. But the very ground on which it was 
adjudged not to be a suit against the State, 
and not to be one in which the State was a 
ncceskary party, was that the defendants 
personally and individually were wrong¬ 
doers, against whom the complainants had a 
clear right of action for the recovery of the 
property taken, or its value, and that there¬ 
fore it was a case in which no other parties 
were necessary. The right asserted and the 
relief asked were against the defendants as 
individuals. They sought to protect them¬ 
selves against personal liability by their offi¬ 
cial character as representatives of the State. 
This they were not permitted to do, because 
the authority under which they professed to 
act was void. 

In Ex parte Young, 209 U. S. 123, regarded as 
the leading case on the subject, the Supreme Court 



held that a suit against officers who had threatened 
to enforce the statute against plaintiff wks not a 
suit against the state and could, therefore, lj)e enter¬ 
tained. The court specifically pointed otit, how¬ 
ever, that jurisdiction to grant relief was based 
upon the illegal acts or threats of the defendant 
officers. It said (at 155-156): j 

The various authorities we have Referred 
to furnish ample justification for thje asser¬ 
tion that individuals, who, as officers of the 
State, are clothed with some duty inj regard 
to the enforcement of the laws of the State, 
and who threaten and are about to commence 
proceedings, either of a civil or cjriminal 
nature, to enforce against parties Effected 
an unconstitutional act, violating the Fed¬ 
eral Constitution, may be enjoined by a 
Federal court of equity from such action. 

In emphasizing its point, the Court distinguished 
and quoted from the earlier case of Fitts v. J^cGhee, 
172 U. S. 516, where a bill against the Governor, 
Attorney General, and other state officers,; to en¬ 
join enforcement of an allegedly unconstitutional 
statute, had been dismissed on the ground tjiat the 
suit was one against the state (209 U. S. dt 156- 
157): | 

* * * As no state officer who wajs made 

a party [in the Fitts easel bore any close 
official connection with the act fixing the 
tolls, the making of such officer a party de¬ 
fendant was a simple effort to test the con¬ 
stitutionality of such act in that way, and 
there is no principle upon which it could he 
done. A state superintendent of Schools 
might as ivell have been made a party. In 
the light of this fact it was said in the 
opinion (page 530) : 
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“In the present ease, as we have said, 
neither of the State officers named held any 

•J 

special relation to the particular statute 
alleged to be unconstitutional. They were 
not expressly directed to see to its enforce¬ 
ment. If, because thev were law officers of 
the State, a case could be made for the pur¬ 
pose of testing the constitutionality of the 
statute, by an injunction suit brought 
against them, then the constitutionality of 
every act passed by the legislature could be 
tested by a suit against the governor and the 
attorney general, based upon the theory that 
the former, as the executive of the State was, 
in a general sense, charged with the execu¬ 
tion of all its laws, and the latter, as attorney 
general, might represent the State in litiga¬ 
tion involving the enforcement of its stat¬ 
utes; That would be a very convenient way 
for obtaining a speedy judicial determina¬ 
tion of questions of constitutional law which 
may; be raised by individuals, but it is a mode 
which cannot be applied to the States of the 
Union consistently with the fundamental 
principle that they cannot, without their as¬ 
sent, be brought into any court at the suit 
of private persons.” 

Clearh*, making parties to the present suits of 
government officers who, although charged with 
the general enforcement of the Holding Company 
Act, have made no threats of enforcement, but who, 
on the contrary, have expressly disclaimed any in¬ 
tention of enforcing the Act until and unless it has 
been upheld by the Supreme Court of the United 
States, constitutes, in the words of the Supreme 
Court above quoted, “a simple effort to test the con¬ 
stitutionality of such Act in that wav, and there is 
no principle upon which it could be done.” 



In the recent ease of Ex parte La PrQ.de, 289 
U. S. 444, the Supreme Court made striking ref¬ 
erence to the personal nature of a suit against state 
officers to enjoin the enforcement of an ajllegedly 
unconstitutional statute. Suits had beeln com¬ 
menced before a three-judge district court by the 
plaintiff railroads against the Attorney General 
of Arizona to enjoin his threatened enforcement 
of an Arizona statute limiting the length of trains 
operating in the state. The plaintiffs contended 
that the statute was an unconstitutional iiiterfer- 

l 

ence with interstate commerce. Before findl hear- 

I 

ing the Attorney General died, and the petitioner 
took office as his successor. Petitioner resisted an 
application, made under Title 28 U. S. C. 780, to 
substitute him as defendant, on the ground that 
plaintiffs had no cause of action against hint since 
he had made no threats of enforcement, anjd that 
his predecessor’s threats could not be the bpsis of 
suit against him. After hearing, the lowerj court 
by order made petitioner a defendant. The peti¬ 
tioner then filed a motion to dismiss the jcases, 
which the court denied, and petitioner took np fur¬ 
ther part in the proceedings. The court construed 
the statute to impose the duty of enforcement! upon 
every Attorney General; held that as long as I there 
was an Attorney General in the state the threat of 
prosecution was ever present, that the respiting 
injury, if any, was continuously impending^ and 
entered decrees adjudging the statute unconstitu¬ 
tional. ! 

I 

The proceedings came before the Supreme (pourt 
on a motion by the new Attorney General for a writ 
of mandamus to require the three judges belojw to 







dismiss the suits as to him. The Court granted the 
motion and issued mandamus, holding that the 
plaintiffs below had no cause of action against peti¬ 
tioner in the absence of threats by him to enforce 
the statute. Mr. Justice Butler made amply clear 
the Court’s view that these suits to restrain en¬ 
forcement i of allegedly unconstitutional laws are 
purely personal in their nature. He said (289 U. S. 
at 455) : 

The injunctions sought are not aimed at 
the State or the office of attorney general or 
to restrain exertion of any authority that 
belongs to either. * * * The suits were 
brought against defendant, not as a repre¬ 
sentative of the State, but to restrain him 
individually from, as it is alleged, 'wrong¬ 
fully subjecting plaintiff to such unauthor¬ 
ized prosecutions. 

After ruling that section 780 of Title 28 U. S. C. 
regarding substitution of state officers was merely 
permissive, Mr. Justice Butler said (at 458) : 

As shown above, the purpose of the suits 
was to prevent a wrong about to be com¬ 
mitted by defendant acting outside, and in 
abuse of the powers of, his office. The 
wrongs threatened or committed by him con¬ 
stitute no grounds for injunction against peti¬ 
tioner. Plaintiffs did not allege that peti¬ 
tioner threatened or intended to do anything 
for the enforcement of the statute. The 
mere declaration of the statute that suits for 
recovery of penalties shall be brought by the 
attorney general is not sufficient. 

It is in cases of substitution of parties, like Ex 
parte La Erode, that the nature of these suits is 
most clearly presented, and the Supreme Court has 
consistently held that the basis of suit is a personal 
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cause of action against the individual officer. In 
Gorham Mfg. Co. v. Wendell, 261 U. S. 1, tjfie issue 
was as to the propriety, under New York ; law, of 
substituting the Attorney General of New York 
for his predecessor and the State Tax Commission 
for the State Comptroller, in a suit to enjoin the 
collection of a state corporation tax. Th^ Court 
permitted substitution on the ground that the con¬ 
sent of the officers and the New York law j on the 
subject gave sufficient basis for the substitution, 
and the court “need not be astute to enforce the 
abatement of the suit if anv basis at all ban be 

* i 

found in state law.” j 

Chief Justice Taft, however, carefully pjointed 
out the personal nature of the suit (261 iU. S. 

at 3-4): | 

i 

A suit to enjoin a public officer from en¬ 
forcing a statute * * * is personal, and, 

in the absence of statutory provision foir con¬ 
tinuing it against his successor, abated upon 
his death or retirement from office. * * * 

It appears from (the New York law) that 
the powers and duties vested in the Comp¬ 
troller have been transferred to the taxi com¬ 
mission; but this does not, of itself, justify 
the substitution of the commission fdr the 
comptroller in a suit which is, in its essence, 
a personal suit to prevent his personal vio¬ 
lation of law and the rights of the complain¬ 
ant * * *. The inherent difficulty jin all 
these cases * * * is in the shifting 'from 

the personal liability of the first officer for 
threatened wrong or abuse of his office to 
the personal liability of his successor, when 
there is no privity between them, as there is 
not if the officer sued is injuring or is threat¬ 
ening to injure the complainant, wi 
lawful official authority. 




XIV 


The Supreme Court has this year reaffirmed the 
principles stated in the cases previously cited. In 
Ashwcmder v. Tennessee Valley Authority et al.. 
Nos. 403 and 404. October Term 1935, decided Feb. 
17,1936, the Court limited its decision to the valid¬ 
ity of a single contract between the Tennessee Val¬ 
ley Authority and the Alabama Power Company, 
and refused to pass on the validity of the Tennessee 
Valiev Authority Act in toto on the ground that 
there had been no “actual or threatened interfer¬ 
ence with the rights of the persons complaining.” 
Chief Justice Hughes stated: 

The pronouncements, policies and program 
of the Tennessee Valiev Authority and its 
directors, their motives and desires, did not 
give rise to a justiciable controversy save as 
thev had fruition in action of a definite and 
concrete character constituting an actual or 
threatened interference with the rights of 
the persons complaining. The judicial 
power does not extend to the determination 
of abstract questions. Muskrat v. United 
States, 219 tJ. S. 346, 361: Liberty Ware¬ 
house Company v. Grannis, 273 U. S. 70, 74; 
Willing v. Chicago Auditorium, 277 U. S. 
274, 289: Nashville, Chattanooga <£ St. Louis 
Bwy, Co. v. Wallace, 288 U. S. 249, 262. 264. 
* * * Claims based merely upon “as¬ 

sumed potential invasions” of rights are not 
enough to warrant judicial intervention. 
Arizona v. California, 283 U. S. 423, 462. 
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B. PIERCE V. SOCIETY OF SISTERS , 268 U. S. 510, TERRACE V. 
THOMPSON , 263 U. S. 197, AND EUCLID V. AMBLER REALTY 
CO.. 272 U. S. 365, DO NOT SUPPORT THE EQUITABLY JURIS¬ 
DICTION OF THE COURT BELOW I 

j 

Appellants admit the absence of threats to en¬ 
force the Act against them or to inflict any jpenal- 
ties upon them. They contend, however, that they 
are greatly injured by the mere existence iof the 
statute, which, because there is a possibility of its 
application to appellants’ business so long as the 
Act remains on the statute books, is presently in¬ 
flicting serious and irreparable injury upon the 
plaintiffs. Appellants’ entire argument is directed 
to the alleged irreparable injury which theyj claim 
they suffer from the mere existence of the Holding 
Company Act on the statute books. Proof of ir¬ 
reparable injury justifies and usually compels the 
Chancellor to grant relief if there are within his 
jurisdiction persons from whose wrongful acts or 
threats such irreparable injury flows. But t}ie ex¬ 
istence of irreparable injury does not giye the 
Chancellor jurisdiction to prevent that injury or 
to declare it a wrong when it is not due to the acts 
of any person subject to his decrees. 

Pierce v. Society of Sisters, 268 U. S. 510, is in no 
sense an authority for the proposition that equity 
jurisdiction exists by virtue of the alleged injury 
caused by the mere existence of a statute and apart 
from any threats by officers to enforce it. In the 
Pierce case, suit was brought by private schools in 
the State of Oregon against state officers to enjoin 
the enforcement of an Oregon statute whicjb re¬ 
quired parents to send their children to public 
schools. The plaintiffs based their case upon 
threats made ~by defendant officers to enforce the 

5 OS 11—36-11 
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statute, and both the lower court and the Supreme 
Court sustained jurisdiction on this ground. 

Although the statute by its terms did not become 
effective until almost four years after suits were 
commenced and almost two years after the decision 
in the Supreme Court, it was alleged by plaintiffs, 
and admitted by defendants, that the officers had 
announced that the statute was valid and that thev 
would enforce it. Plaintiffs further alleged that 
the officers had threatened parents, both in general 
and in particular instances, with strict enforcement 
of the statute as soon as it became effective; that as 
a result of such threats many parents had already 
withdrawn their children from plaintiffs’ schools, 
and that other parents had, because of such threat¬ 
ened enforcement of the statute, refrained from 
sending their children to plaintiffs’ schools—all to 
the great injury of plaintiffs’ businesses through 
the destruction of the value of their property and 
equipment, the loss of teachers, the inability to 
make new contracts, and so forth. The threats 
alleged in the bills were present and immediate 
threats, even though the officers making them could 
take no action under the provisions of the statute 
before a certain future date. The nature of the 
injury was set out specifically and in detail. 

The defendants filed a simple motion to dismiss 
the complaints on the ground of “no equity” and 
failure to state facts sufficient to entitle plaintiffs 
to a decree. They did not question any of plain¬ 
tiffs’ allegations, either as to the threats of enforce¬ 
ment or as to the actual injury which plaintiffs 
were presently suffering by reason of such threats. 
It does not appear that defendants otherwise ques¬ 
tioned the jurisdiction of the lower court. And 
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the defendants in their briefs before the Silipreme 
Court clearly made no contention that the court 
had been without jurisdiction to entertain th|e cause 
or that the threats were only prospective and for 
that reason deprived the court of jurisdiction to 
grant immediate relief if it found the statute un¬ 
constitutional. 2 The Supreme Court held that the 
lower court had jurisdiction to enjoin the sthte offi- 

2 It is significant that the defendants not only did pot con¬ 
test the jurisdiction of the court but that they affirmatively 
urged the Supreme Court to advance the case on thej ground 
that delay until the next term of Court would result in great 
harm to the State and to the children for whom adequate 
provision in the public schools must be made if the liw were 
valid. In their Motion to Advance before the Supreme 
Court, the defendants asserted: 

“That if said statute shall be held by this couijt to be 
valid, the effect thereof will be to increase the attendance at 
certain of the grade schools of the State of Oregonj and to 
require arrangements to be made for additional facilities for 
the housing and instruction of children who will attend the 
said schools. 

i 

* * * * * 

. .• . 

“That in the ordinarv course of events, a decision of this 
court in the said cause will not be rendered in time td permit 
of arrangements for such increased facilities bein|r made 
after said decision and by the time same will be required, 
should the said statute be valid, but that if the said cause 
may be heard and determined at this term all parties con¬ 
cerned will have notice of said decision in time to mak|e neces¬ 
sary arrangements required thereby prior to said September 
1,1926 [the effective date of the statute], or to avoid Unneces¬ 
sary expenditures for said additional facilities should the 
decision of this court be that said statute is invalid.! 

* * * * | * 

“These appellants [defendant officers] respectfull|y state 

and represent to the court that, by reason of the matters and 
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cers from enforcing the statute; and the Court 
determined the statute to be unconstitutional. 

Upon the basis of these allegations and admis¬ 
sions, and the defendants’ argument that it was 
absolutely necessary for the Court to take juris¬ 
diction, it is clear that sufficient reason was shown 
for equity to grant relief and to exercise jurisdic¬ 
tion if it had anv. But such reason could not create 
jurisdiction; and the Court was careful to rest its 
decision as to jurisdiction on the existence of pres¬ 
ent threats of enforcement which gave plaintiffs a 
personal cause of action against defendant officers 
individually. Certainly Mr. Justice McReynolds’ 
opinion contains no intimation that the Court in¬ 
tended to override its prior decisions or to modify 
the doctrine of Ex parte Young, supra, so as to 
allow a suit against officers based solely on the mere 
existence of an allegedly unconstitutional law upon 
the statute books. 

Although Mr. Justice McReynolds in his opinion 
speaks of the injury to plaintiffs’ business which 
the prohibitions of the statute cause, he leaves no 
doubt that the essential basis of jurisdiction in the 
suit to restrain acts of officials is not the injury 
done by the existence of the statute itself, but the 

things hereinbefore stated, it is to the interest of the people 
of the State of Oregon that the matter of the validitv of said 
statute be determined at an early date and that the said cause 
is a matter of such general public interest as to warrant its 
advancement upon the trial docket of this court for hearing 
at the present term thereof.” 

It would appear that in so far as it was within their power, 

the Governor and Attorney General of Oregon waived the 

States immunity from suit, and no one raised any question 

as to their authoritv so to do. 

%/ 
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illegal threats of officers to enforce it. He said 
(268 U. S. at 533, 535) : j 

Appellants, law officers of the State and 
Comity, have publicly announced that the 
Act of November 7, 1922, is valid and 
have declared their intention to enforce 
it. By reason of the statute and threat of 
enforcement appellee’s business is beijng de¬ 
stroyed and its property depreciated; f * * 
* * * These [the business and '[prop¬ 
erty of plaintiffs] are threatened with de¬ 
struction through the unwarranted compul¬ 
sion which appellants [defendant officers'] 
are exercising over present and prospective 
patrons of their schools. And this court has 
gone very far to protect against loss threat¬ 
ened by such action. j 

From this language and from the whole record it 
is clear that the case, even by dictum, givps no 
credence to the argument that a court of equity can 
entertain a suit to enjoin state officers from jioing 
acts, which they are neither committing nor threat¬ 
ening to commit, merely because the existence of 
the statute is alleged to inflict great and irreparable 
injury upon plaintiffs. 3 Clearly plaintiffs in the 

—— j 

3 That the Pierce case does not stand, nor can it properly 
be asserted to stand, for any position contrary to thajt now 
urged bv the Government, is borne out bv the subsequent his- 
torv of that case in the federal courts. The case has I never 

~ # i 

been expressly regarded by any court as an authority for 
the contention that suit will lie against nonacting and non¬ 
threatening officers to determine the constitutionality! of a 
statute. 

In very few instances has the Pierce case been cited by 
the Supreme Court or lower federal courts on the issiue of 
equitable jurisdiction. It is clear, however, from suclt sub¬ 
sequent references to the Pierce case as have been madej that 
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case just put. as in the present suits attacking the 
Holding Company Act, have no controversy with 
any government officer. Their only controversy, if 
they have one, is with the sovereign; and the sov¬ 
ereign has not consented to suit. 

In MilUken v. Stone , 7 F. (2d) 297 (S. D. N. Y. 
1925), the contention was made before Circuit 
Judge Mack, upon the basis of the Pierce case, that 
a court of equity had jurisdiction in a suit by 
American shipowners against government officers 
to determine the constitutionality of a treatv with 
England. The treaty provided that the carrying 
of liquor by English ships in our ports would be 
legal so long as the liquor was intended solely for 
use at sea and so long as it was kept under seal 
within a certain distance from shore. There were 
no acts or threatened acts of defendant officials of 
which plaintiffs complained. It was their complete 
inaction in relying upon the treaty and failing 
to prosecute English shipowners under the pro¬ 
hibition laws, which allegedly ruined plaintiffs’ 
business and induced potential customers to patron¬ 
ize English ships. The Court overruled the con¬ 
tention of plaintiffs that, in such circumstances, a 
case against the officers within the equitable juris¬ 
diction of the court had been stated. In sustaining 
a motion to dismiss the bill (on which motion both 

both the Supreme Court and the lower federal courts regard 
the existence of threats by the officers in the Pierce case as 
necessary to the equitable jurisdiction which the Supreme 
Court there exercised. See XaskviUe , C. <£ St. L. Ry. Co. v. 
Wallace. 288 l\ S. 249, 2G1: MilUken v. Stone. 7 F. (2d) 297 
(S. D. X. Y. 1925), afFd., 1G F. (2d) 981 (C. C. A. 2d, 1927), 
cart. den.. 274 T . S. 748; Chicago Auditorium Assn. v. Cra¬ 
mer, S F. (2d) 99S, 1004 (X. D. Ill. 1925). 
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counsel requested a ruling oil the constitutionality 
of the treaty) the court said (7 F. (2d) at 3^9) : 

* * * The injury sought to |be re¬ 
dressed is not charged to result from qny act 
of any defendant. * * * The prosecuting 
officers are not even charged with any Wrong¬ 
ful activity. As against them, the complaint 
is merely their passive recognition pf the 
constitutionality of the treaty and jeonse- 
quent inactivity in the enforcement pf the 
[prohibition laws]. j 

Thus the court, although it expressly accepted 
the Pierce case as establishing the principle that 
equitable relief may be had in proper cases against 
illegal threats of enforcement, even though the 
threats are against third persons, 4 denied the iinter- 
pretation of the Pierce case which the plaintiffs 
there urged and which would be necessary td sup¬ 
port the equitable jurisdiction of the lower cojurt in 
appellants’ suits. 5 j 

In Terrace v. Thompson, 263 U. S. 197, th|e Su¬ 
preme Court upheld the constitutionality qf the 
Washington Anti-Alien Land Law in a suit against 
the Attorney General of the State to enjoin its en¬ 
forcement. The Court there clearly based tl|e ju- 

4 See (1925) 39 Harv. L. Rev. 266. j 

5 On appeal judgment was affirmed. MiUiken v. | Stone, 
16 F. (2d) 981 (C. C. A. 2d, 1927), cert . den., 274jU. S. 
748. The Circuit Court of Appeals did not even refer to 
the Pierce case, and distinguished such cases as Missouri v. 
Holland , 252 U. S. 416, Smith v. Kansas City , 255 U. S. 180, 
Davis v. Wallace , 256 U. S. 478, and Truax v. Raich, 239 
U. S. 33, on the ground that those cases were suits to restrain 
affirmative acts bv officers to enforce the statutes! com- 

* i 

plained of. 
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risdiction of equity to entertain the suit on the 
ground that there had been threats by the Attor¬ 
ney General to enforce the statute. Mr. Justice 
Butler’s opinion leaves no doubt in this regard 
(263 U. S. at 214, 216) : 

The unconstitutionally of a state law is 
not of itself ground for equitable relief in 
the courts of the United States. * * * 

Equity jurisdiction will be exercised to en¬ 
join the threatened enforcement of a state 
law iwliich contravenes the Federal Constitu¬ 
tion wherever it is essential in order effec¬ 
tually to protect property rights and the 
rights of persons against injuries otherwise 
irremediable: and in such a case a person, 
who as an officer of the State is clothed with 
the duty of enforcing its laws and who 
threatens and is abend to commence proceed¬ 
ings, either civil or criminal, to enforce such 
a law against parties affected, may be en¬ 
joined from such action by a federal court of 
equity. * * * 

* * * The state act purports to oper¬ 

ate directly upon the consummation of the 
proposed transaction between them [lease 
of his land by plaintiff to an alien], and the 
threat and purpose of the Attorney General 
to enforce the punishments and forfeiture 
prescribed prevent each from dealing with 
the other. * * * 

In Euclid v. Ambler Realty Co., 272 U. S. 365, 
involving a suit to enjoin enforcement of a com¬ 
prehensive municipal zoning ordinance, the Su¬ 
preme Court followed its earlier decisions and 

based jurisdiction upon the fact that the defendant 
officer had made threats to enforce and was enforc- 
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ing the zoning ordinance the constitutionality of 
which plaintiff attacked. Plaintiff broughtj his suit 
against the municipality which had enacted the 
ordinance and against its enforcing offiper, the 
inspector of buildings. The Supreme Cojirt held 
that equity jurisdiction existed and upljeld the 
ordinance. j 

Plaintiff specifically alleged that the village and 
the officer were enforcing and threatening to en¬ 
force the zoning law. Plaintiff had not iapplied 
for a building permit, but clearly there was jno need 
for him to do so because he alleged that ithe de¬ 
fendants were threatening to enforce the ordnance, 
and that he held his land not for building purposes 
but for resale. The threatened enforcement was 
alleged to prevent prospective purchased from 
buying his land for its more valuable uses. Mr. 
Justice Sutherland, in his brief discussion! of the 
question, based jurisdiction upon the threatened 
enforcement of the ordinance. He said (272 U. S. 
at 38-4—385): j 

It is specifically averred that the ordi¬ 
nance attempts to restrict and control the 
lawful uses of appellee’s land so as to con¬ 
fiscate and destroy a great part of its! value; 
that it is being enforced in accordance with 
its terms; * * * 

And again he refers to the “threatened enforce¬ 
ment of the ordinance” (272 U. S. at 385). 

It is important to note that the municipality, 
which had enacted the ordinance and which had 

i 

been made a party defendant, enjoyed no immunity 
from suit so that relief could have been granted 
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against it if need be. 6 Hence, even if the enforc¬ 
ing officer had not been joined in the suit or if he 
had made no threats, the act of the municipality in 
enacting and enforcing the ordinance might well 
have been held to give the court jurisdiction to 
determine the validity of the municipality’s action. 7 

From the preceding discussion it is clear that 
neither Pierce v. Society of Sisters, supra, Terrace 
v. Thompson, supra, Euclid v. Ambler Realty Co., 
supra, nor any other decision of the Supreme Court 
countenances any such doctrine of equity jurisdic¬ 
tion in suits against government officers as that 
necessary to support appellants’ bills. Appellants’ 
failure to show any threat to enforce the Holding 
Company Act by either the Attorney General, the 
members of the Securities and Exchange Commis¬ 
sion, the Postmaster General, or any other govern¬ 
ment officer is a failure to state a case against any 
of those officers within the equitable jurisdiction 
of the court below. Such has been the law since 
the decision in 1824 in Osborn v. United States 
Batik, 9 Wheat. 738. 

6 Cf. Campbell Baking Co. v. City of Harrisonville. 19 F. 
(2d) 159 (N.D. Mo. 1927). 

7 It was on this ground that Circuit Judge Parker, in 
Appalachian Electric Power Co. v. Smith. 67 F. (2d) 451, 
457 (C. C. A. 4th. 1933), cert. den.. 291 U. S. 674. distin¬ 
guished the Euclid case and held that it was not authority for 
plaintiff’s contention that equity jurisdiction exists in a suit 
against officers of the federal government who have made 
no threats to enforce the statute or order under attack. 
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C. THE EXISTENCE OF A POWER OR DUTY IN DEFENDANT 
OFFICERS TO ENFORCE THE STATUTE IN QUESTION 
HAS NEVER BEEN REGARDED AS SUFFICIENT TO 
SUSTAIN THE EQUITABLE JURISDICTION QF THE 
COURT IN THE ABSENCE OF SPECIFIC THREATS OF 
ENFORCEMENT j 

i 

The Supreme Court has consistently held!that a 
plaintiff cannot base his cause of action, in!a suit 
in equity to restrain government officers fr(j)in en¬ 
forcing an allegedly unconstitutional statute^ upon 
the fact that the officers sued, although thef have 
made no threats, are charged with the general en¬ 
forcement of the laws of the state and will, ofi that 
account, eventually seek to enforce the sjtatute 
against the plaintiff. 

In Fitts v. McGhee, 172 U. S. 516, the Courtj char¬ 
acterized such a suit as a suit against the State, 
and held that it would not lie no matter how con¬ 
venient a way it afforded for testing the constitu¬ 
tionality of the statute. Mr. Justice Harlan force¬ 
fully met plaintiff's argument (172 U. S. at |530) : 

In the present case, as we have j said, 
neither of the state officers named held any 
special relation to the particular statute 
alleged to be unconstitutional. They! were 
not expressly directed to see to its enforce¬ 
ment. If, because then 'were law officers of 
the State, a case could be made for th(\ pur¬ 
pose of testing the constitutional it y of the 
statute, by an injunction suit brought against 
them, then the constitutionality of every act 
passed by the legislature could be tested by 
a suit against the Governor and the Attor¬ 
ney General, based upon the theory thft the 
former as the executive of the State teas, in 
a general sense, charged with the execution 
of all its laws, and the latter, as Attorney 
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General, might represent the State in litiga¬ 
tion involving the enforcement of its stat¬ 
utes. That would be a very convenient way 
for obtaining a speedy judicial determina¬ 
tion of questions of constitutional law which 
may be raised by individuals, but it is a 
mode which cannot be applied to the States 
of the Union consistently with the funda¬ 
mental principle that they cannot, without 
their assent, be brought into any court at the 
suit of private persons. 

This language was quoted and expressly re¬ 
affirmed by the Court in Ex parte Young, 209 U. S. 
123, 157. 

It cannot be contended that the authority of 
Fitts v. McGhee, supra, has been dimmed by the 
passage of time or by such decisions as Euclid v. 
Ambler Realty Co., supra, and Pierce v. Society of 
Sisters, supra. On the contrary, the Court in re¬ 
cent decisions has definitely affirmed the principle 
of Fitts v. McGhee and has held that, even where 
the statute attacked vests in the defendants specific 
authority, or imposes a duty, to enforce, suit can¬ 
not be maintained in the absence of specific and 
concrete threats by such officers. 

In Liberty Warehouse Co. v. Grannis, 273 U. S. 
70, the Court dismissed for want of jurisdiction a 
petition against the Commonwealth Attorney of 
Kentucky. The petition was filed under the Ken¬ 
tucky Declaratory Judgment Law, but this fact 
would not have deprived the Court of jurisdiction 
had there been a controversy between the Attorney 
General and plaintiff by reason of his threats of 
enforcement. 8 The plaintiff alleged that the Com- 


8 Nashville, C. <& St. L. Ry. Co. v. Wallace, 288 U. S. 249. 
See also discussion in Point II, infra. 
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monwealth Attorney had been made a parity de¬ 
fendant as the representative of the State charged 
with the duty of enforcing the Act. Mr. Justice 
Sanford expressly stated that this was not sufficient 
to confer jurisdiction (273 U. S. at 73) : j 

While the Commonwealth Attorney is 
made a defendant as a representative of the 
Commonwealth, there is no semblance of any 
adverse litigation with him individually; 
there being neither any allegation that the 
plaintiffs have done or contemplate doing 
any of the things forbidden by the Act before 
being advised bv the court as to their rights, 
nor any allegation that the Commonwealth 
Attorney has threatened to tahe or contem¬ 
plates taking any action against them for 
any violation of the Act , either past or j pro¬ 
spective. 

i 

That under the Holding Company Act the Attor¬ 
ney General is expressly given discretion to enforce 
the Act by criminal prosecution, and the Securities 
and Exchange Commission is charged with the duty 
of civil enforcement, is not, on the recent and ex¬ 
press authority of Ex parte La Prade, 289 tjr. S. 
444, sufficient to give the court below jurisdiction in 
the present suits. In the La Prade case the j Su¬ 
preme Court, after referring to the lower court’s 
construction of the contested statute as imposing 
upon the state attorney general the duty to enforce 
its requirements, expressly ruled that a cause 
against the attorney general could not rest upon 
such grounds. Mr. Justice Butler put it concisely 
when he said (289 U. S. at 458) : “The mere decla¬ 
ration of the statute that suits for recovery of pen¬ 
alties shall be brought by the attorney general is 
not sufficient.” 
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II. The North American Company Suit Does 
Not Constitute a Case Within the Juris¬ 
diction of the Lower Court for a De¬ 
claratory Decree Under the Federal 
Declaratory Judgments Act of 1934 

Appellant North American Company in its bill 
of complaint seeks a decree from the court below 
declaring the Public Utility Holding Company Act 
of 1935 unconstitutional and null and void. It is 
clear upon the authorities that no such jurisdiction 
exists under the Federal Declaratory Judgments 
Act whether appellant’s suit is regarded as a suit 
for a declaratory decree against the individual 
appellees or against the United States. 

a. appellant s suit against appellee officers does 

NOT PRESENT AN “ACTUAL CONTROVERSY” BETWEEN 
APPELLANT AND THOSE OFFICERS AND IS NOT THERE¬ 
FORE WITHIN THE SCOPE OF THE FEDERAL DECLARA¬ 
TORY JUDGMENTS ACT 

The Federal Declaratory Judgments Act is by 
its terms expressly limited to “cases of actual 
controversy,” and the Supreme Court has authori¬ 
tatively stated that in the absence of such a con¬ 
troversy a declaratory judgment could not be ren¬ 
dered. In Ashwander v. Tennessee Valley Author¬ 
ity et ah, Nos. 403 and 404 October Term, 1935, 
decided February 17, 1936, the Court refused to 
give a declaratory judgment as to the validity of 
the Tennessee Valley Authority Act even though by 
statute the Tennessee Valley Authority was subject 
to suit, stating: 

The Act of June 14, 1934, providing for 
declaratory judgments, does not attempt to 
change the essential requisites for the exer- 
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cise of judicial power. By its terras, it ap¬ 
plies to “cases of actual controversy,” a 
phrase which must be taken to connote a con¬ 
troversy of a justiciable nature, thujs exclud¬ 
ing an advisory decree upon a hypothetical 
state of facts. See Nashville, Chattanooga 
& St. Louis Rwy. Co. v. Wallace, supra. 
While plaintiffs, as stockholders, njiight in¬ 
sist that the board of directors should take 
appropriate legal measures to extrjcate the 
corporation from particular transactions 
and agreements alleged to be invalijl, plain¬ 
tiffs had no right to demand that the direc¬ 
tors should start a litigation to obtaijn a gen¬ 
eral declaration of the unconstitutionality of 
the Tennessee Valley Authority Act jin all its 
bearings or a decision of abstract questions 
as to the right of the Authority and of the 
Alabama Power Company in possiple con¬ 
tingencies. 

In United States v. West Virginia, 295 Tjj. S. 463, 

475, the Court said: 

7 

No effort is made bv the governiment to 
sustain the bill under the Declaratory Judg¬ 
ments Act of June 14, 1934, e. 512, 48 Stat. 
955. It is enough that that act is apjplicable 
only “in cases of actual controversy.” It 
does not purport to alter the character of 
controversies which are the subject of the 
judicial power under the Constitution. See 
Nashville, C. & St. L. Ry. Co. v. Wallace, 
supra. j 

The North American Company suit is not based 
upon any “actual controversy” between appellant 
and any of the appellee officers. It is im] possible 
for appellant to contend that the appellees, each 
of whom has disclaimed any intention to Enforce 
the Holding Company Act unless and until the 

I 

i 

I 
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Act is authoritatively determined valid by the Su¬ 
preme Court, has any “actual controversy” with 
appellant holding company. A difference of opin¬ 
ion as to the validity of the Act between a federal 
officer and a utility holding company does not cre¬ 
ate a controversy unless the officer threatens action 
which, if unauthorized by law, would constitute a 
wrong against the plaintiff. 9 And appellant admits 
that it is not in danger of any injury at the hands 
of these appellees. There is no action of any ap¬ 
pellee that is alleged to be wrongful or illegal. Ap¬ 
pellant’s attack is leveled at the statute itself—not 
at the Attorney General, the members of the Se¬ 
curities and Exchange Commission, the Postmas¬ 
ter General, or any other government officer. 

Clearly the same facts which render appellant’s 
suit not a case against appellees within the general 
equity jurisdiction of the lower court, negative any 
contention that the requisite controversy exists be¬ 
tween appellant and appellees to satisfy the express 
requirement of the Declaratory Judgments Act. 

It is a cardinal principle of statutory construc¬ 
tion that a statute will not be so construed as to 
throw doubt upon its constitutionality. United 
States v. Delaware and Hudson Co., 213 TJ. S. 366. 
It is abundantly clear that to interpret “actual con¬ 
troversy” to include a suit between a holding com¬ 
pany and a federal officer who has made no threats 
of enforcement would throw grave doubt upon the 

9 In Boggus Motor Co. v. Onderdonk. 9 F. Supp. 950 (S. D. 
Tex. 1935), the Court refused to give a declaratory judg¬ 
ment under the federal statute against a United States 
Attorney who had made no threats of any kind to enforce 
the N. I. It. A. 
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constitutionality of the Federal Declaratory Judg¬ 
ments Act. In Liberty Warehouse Co. v. Crannis, 
273 U. S. 70, a suit under the Kentucky Declaratory 
Judgment Act against a district attorney tb obtain 
a declaration as to the validity of a state warehouse 
statute, the Supreme Court held that here I was no 
“case or controversy” under Article IIIi of the 
Constitution and stated (at 73) : 

I 

While the Commonwealth Attorney is 
made a defendant as a representative of the 
Commonwealth, there is no semblance of any 
adverse litigation with him individually; 
there being neither anv allegation that the 
plaintiffs have done or contemplated doing 
anv of the things forbidden bv the Act be- 
fore being advised by the court as tjo their 
rights, nor any allegation that the Com¬ 
monwealth Attorney has threatened to tahe 
or contemplates taking any action against 
them for any violation of the Act, cither past 
or prospective. \ 

It is significant that in Nashville, C. <f* St.'\L. Ry. 
Co. v. Wallace, 288 U. S. 249, the case in which the 
Supreme Court has gone the furthest in upholding 
a declaratory judgment, Mr. Justice Stone!stated 
for the Court (at 262) : | 

Thus the narrow question presented for de¬ 
termination is whether the controversy be¬ 
fore us, which would be justiciable in this 
Court if presented in a suit for injunction, 
is any the less so because through a modified 
procedure appellant has been permitted to 
present it in the state courts, without pray¬ 
ing for an injunction or alleging that 'irrep¬ 
arable injury will result from the collection 
of the tax. 

56811—3C-12 I 
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The express terms of the Federal Declaratory 
Judgments Act, and the application of recognized 
principles of statutory construction to that Act, 
would require the court below to dismiss appel¬ 
lant’s suit for a declaratory decree against the 
individual appellees. 


B. APPELLANT’S SUIT. AS AN ACTION FOR A DECLARATORY 
DECREE AGAINST APPELLEE OFFICERS. IS A SUIT 
AGAINST THE UNITED STATES AND CANNOT BE ENTER¬ 
TAINED UNDER THE FEDERAL DECLARATORY JUDG¬ 
MENTS ACT 

(1) The United States has not consented to 
suit .—The Federal Declaratory J udgments Act 
does not authorize a suit against the United States 
or provide for a declaration of rights as against 
the United States by suit against, or the service of 
process upon, any officer of the United States as 
such. The Federal Declaratory Judgments Act 
contains no reference to suits against the United 
States. In its entirety it provides (Judicial Code. 
274D, 28 U. S. C. 400)*: 

Sec. 274D. (1) In cases of actual contro¬ 
versy the courts of the United States shall 
have power upon petition, declaration, com¬ 
plaint, or other appropriate pleadings to de¬ 
clare rights and other legal relations of any 
interested party petitioning for such decla¬ 
ration, whether or not further relief is or 
could be prayed, and such declaration shall 
have the force and effect of a final judgment 
or decree and be reviewable as such. 

(2) Further relief based on a declaratory 
judgment or decree may be granted when¬ 
ever necessary or proper. The application 
shall be by petition to a court having juris¬ 
diction to grant the relief. If the applica- 
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tion be deemed sufficient, the Court shall, 
on reasonable notice, require any adverse 
party, whose rights have been adjudicated 
by the declaration, to show cause why fur¬ 
ther relief should not be granted forthwith. 

(3) When a declaration of right jor the 
granting of further relief based thereon 
shall involve the determination of issues of 
fact triable by a jury, such issues may be 
submitted to a jury in the form of interroga¬ 
tories, with proper instructions by the 1 , court, 
whether a general verdict be required jm not. 

The present suit cannot, therefore, be sustained 
unless consent to be sued can be fairly implied from 
the provisions of the Declaratory Judgments Act. 
That there is no basis for such an implication!seems 
clear. j 

The Supreme Court has consistently held that 
consent by the United States to be sued cjannot 
freely be implied. In Schillinger v. United States, 
155 U. S. 163, the Supreme Court emphatically 
stated the rule that the courts may not go bjeyond 
the letter of Congress’ declaration regarding suit 
against the United States. The Court said (at|166): 

I 

The United States cannot be sued in! their 
courts without their consent, and in granting- 
such consent Congress has an absolutje dis¬ 
cretion to specify the eases and contingencies 
in which the liabilitv of the Government is 
submitted to the courts for judicial deter¬ 
mination. Beyond the letter of sucl^ con¬ 
sent, the courts may not go, no matter how 
beneficial they may deem or in fact migfht be 
their possession of a larger jurisdietiori over 
the liabilities of the Government. 

Again, in Price v. United States, 174 U. S. 37$, the 
Court stated that consent by the United StatJes to 
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be sued “cannot be enlarged by implication.” And 
in Eastern Transportation Co. v. United States, 
272 IT. S. 675, 686, the Court said: 

The sovereignty of the United States 
raises a presumption against its suability, 
unless it is clearlv shown; nor should a court 
enlarge its liability to suit conferred beyond 
what the language requires. 

Neither in the Declaratory Judgments Act it¬ 
self, nor in the legislative history of the Act, was 
any reference made to suits against the United 
States or to any officer of the United States or to 
anv statute or law of the United States. And a 
reading of the Act clearly demonstrates that, in its 
enactment, Congress in no way contemplated suits 
against the Government. 

The Uniform Declaratory Judgments Act, which 
had already been adopted in a great many states 
prior to the enactment of the Federal Act, ex¬ 
pressly refers to the participation of state officials 
in suits under the Act in which a declaration is 
sought as to the constitutionality of state and 
municipal laws, ordinances, and franchises. Sec¬ 
tion 2 of the Uniform State Act provides: 

Any person interested under a deed, will, 
written contract, or other writings constitut¬ 
ing a contract, or whose rights, status, or 
other legal relations are affected by a statute, 
municipal ordinance, contract, or franchise, 
mav have determined anv question of con- 
struction or validity arising under the in¬ 
strument, statute, ordinance, contract, or 
franchise and obtain a declaration of rights, 
status, or other legal relations thereunder. 


I 
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And section 11 further provides: j 

i 

In any proceeding which involves the 
validity of a municipal ordinance or fran¬ 
chise, such municipality shall be ihade a 
party, and shall be entitled to be heard, and 
if the statute, ordinance, or franchise is 
alleged to be unconstitutional, the Attorney 
General of the State shall also be served with 
a copy of the proceeding and be entitled to 
be heard. J 

It is consequently of utmost significance that 
Congress, in the Federal Act, included no language 
comparable to the portions of the state laws Quoted 
above. By such omission Congress has carefully 
refrained from using any language whichj could 
possibly serve as the basis for an implication of 
consent on the part of the United States to bb sued. 

But even had language similar to that contained 
in the state laws been embodied in the Federal Act, 
it by no means follows that there could be iinplied 
in the Act a consent to suit against the United 
States. Indeed, when this question was raijsed in 
a recent suit in Pennsylvania under the statb Uni¬ 
form Declaratory Judgments Act, the Supreme 
Court of Pennsylvania, in Bell Telephone j Co. v. 
Letvis, 313 Pa. 374, 169 Atl. 571 (1934), held that 
the state declaratory judgments act could notj be in¬ 
terpreted to permit suits against the Coiinmon- 
wealth. The Court said: 

A declaratory judgment proceeding is a 
suit adverse in character. We think it never 
was contemplated in enacting the legislation 
authorizing declaratory judgments that 
there might be an order, judgment, or decree 
against the state without its consent!. To 
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hold otherwise would be to subject the com¬ 
monwealth to all sorts of meddlesome, ill- 
founded litigation. 


In the Pennsylvania case the argument for an 

implied consent was founded upon the presence in 

the state statute of the language referring to state 

officials and suits to test the validity of state stat- 

%/ 

utes. The Pennsylvania Supreme Court refused 
to imply consent from such language. 10 When Con¬ 
gress omitted such language from the Federal Act 


it removed all possible doubt as to the fact that the 
Federal Act was not intended to authorize suits 
against the United States. 

Furthermore, in the two years that the Federal 
Declaratory Judgments Act has been in effect, the 
federal courts have uniformly held, whenever ocea- 
sion arose, that the Act in no way extends their 
general jurisdiction over parties or controversies 
not previously within their jurisdiction. It merely 
gives the courts power, “in cases of actual contro¬ 
versy” within their jurisdiction, to “declare rights 
and other legal relations.” 11 


10 The language in question very probably has as its sole 
purpose the protection of the interests of the state in a suit 
exclusively between private litigants involving the validity 
of a state statute, or a municipal ordinance or franchise. 

11 In Mississippi Power <£ Light Co. v. Jackson , 9 F. Supp. 
564 (S. D. Miss 1935) suit was brought in the federal court 
under the Declaratory Judgments Act for a declaratory 
judgment regarding intrastate utility rates. The Johnson 
Act, enacted by Congress shortly before the Declaratory 
Judgments Act, had withdrawn from the federal courts 
jurisdiction over intrastate utility controversies. The par¬ 
ties contended that the Declaratory Judgments Act gives 
federal courts jurisdiction to render declarator}’ judgments 
in such cases. The court forcefully rejected this contention, 
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(2) Appellant’s suit praying for a declaratory 
decree against appellee officers is in substance a 
suit against the United States. —The courts have 
many times held that, in the matter of suits against 
the sovereign, it is the substance rather than the 
form of the action that is material. As pointed 
out above, the suit of the North American Com¬ 
pany cannot be sustained as a suit against the 
appellee officers in their individual capacities) since 
appellant has no controversy with such officers. 
The action, as a suit against officers in their official 
capacities, is a suit against the United States. 

In Louisiana v. McAdoo, 234 U. S. 627, tile Su¬ 
preme Court refused to permit Louisiana to file a 


stating (9 F. Supp. at 570) that it did not have jurisdiction 
even under the Declaratory Judgments Act, because “t * * 
that act only confers the power upon courts of the United 
States to declare rights and other legal relations of inter¬ 
ested parties in cases of actual controversy over which the 
court otherwise has jurisdiction under the Constitution and 
laws of the United States. It does not extend the general 
jurisdiction of federal courts to new cases or controver¬ 
sies. but merely creates a new procedural institutionjor en¬ 
larged remedy for the limited classes of cases and contro¬ 
versies cognizable in these courts/’ 

In Ilari) v. United Electric Coed Co ., 8 F. Supp. 055 !(E. D. 
Ill. 1934), the court refused to “declare” the rigjhts of 
employees under Section 7a of the National Industrial Re¬ 
covery Act on the grounds that the X. I. R. A. gave Private 
persons no right to sue to enforce the Act and that tjie De¬ 
claratory Judgments Act had not given any such rightj. The 
court said (8 F. Supp. at 650) : 

“It seems clear that the Declaratory Judgments Act has 
not given this court jurisdiction over any controversy that 
would not be within its jurisdiction if affirmative relief were 
being sought.” 

Cases in the district courts like Penn v. Glenn , 10 F. jSupp. 
483 (W. D. Ky. 1935), and Vogt v. Rothensies , 11 F. jSupp. 


i 
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petition against the Secretary and Assistant Sec¬ 
retary of Treasury to review the rate of duty on 
Cuban sugar. The Court held that the petition 
constituted in substance and fact a suit against the 
United States, to which the United States had not 
given its consent. The Court regarded the effect 
of the suit as the determining factor, and found 
that the effect would be to “operate to disturb the 
whole revenue system of the government and affect 
the revenues which arise therefrom.” So in the 
present proceeding the declaration is sought not to 
determine or delimit the rights of the individual 

225 (E. D. Pa. 1935), properly analyzed, are no authority 
for the proposition that the Declaratory Judgments Act ex¬ 
tends the jurisdiction of the federal courts over persons and 
controversies not previously within their jurisdiction. These 
cases simply held that the legality of acts presently threat¬ 
ened by a collector of internal revenue could be declared in 
a suit against him even though by statute the court was 
without power to restrain the collection of the tax. These 
suits were to determine the validity of specific acts of in¬ 
dividual collectors and not the rights and interests of the 
Government generallv. Indeed, although it is the dutv of 
the district attorney to enforce the revenue laws (U. S. C., 
Title 28, sec. 4S6), the court in Penn v. ( rJenn , supra , refused 
to make a declaration against the district attorney who had 
threatened no prosecution. Clearly, the causes in these cases 
were not entertained as suits against the Government, and 
when a controversy with the individual officer was not made 
out. the court refused jurisdiction. But even these decisions 
against revenue collectors apparently went further than 
Congress intended, and at the last session of Congress the 
Declaratory Judgments Act was amended expressly to de¬ 
prive the courts of the power to make declarations even in 
cases of actual controversy "in respect to federal taxes.” 

From the above cases, it is clear that the Declaratory 
Judgments Act does not extend the jurisdiction of the fed¬ 
eral courts to suits against the United States. 
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officials who have been made defendants, but to 
determine the validity and effect of the Public 
Utility Holding Company Act and the powerjof the 
Federal Government thereunder. The present 
suits fall squarely within the rule stated ti»y the 
Court in the McAdoo case (234 U. S. at 6284629) : 

No principle is better established! than 
that the United States may not be sijed in 
the courts of this country without its con¬ 
sent. If, therefore, this be a suit again|st the 
United States, the State, though entitled as a 
State to appeal to the original jurisdiction 
of this court, must show some authority 
from Congress under which such a suit may 
be brought, or leave to file must be denied. 
United States v. Ciarke, 8 Peters, 436; United 
States v. Lee, 106 U. S. 196; Kansas v. 
United States, 204 U. S. 331, 333. I 
That the United States is not named on 
the record as a party is true. But the ques¬ 
tion whether it is in legal effect a parjty to 
the controversy is not always determined by 
the fact that it is not named as a party on 
the record, but by the effect of the judgment 
or decree which can here be rendered. 
Minnesota v. Hitchcock, 185 U. S. 373, |387; 
Kansas v. United States, supra. j 

In a suit against government officers for a de¬ 
claratory judgment, where the officers are making 
no threats of enforcement, there can be no declara¬ 
tion of rights against those officers, for they assert 
no rights and threaten no action against appellant. 
It was expressly so held in a suit under the Penn¬ 
sylvania Declaratory Judgments Act in Bell tele¬ 
phone Co. v. Lewis, 313 Pa. 374,169 Atl. 571 (19^4). 
In that case, the Bell Telephone Company brought 
an action against the Governor and the Secretary 
of the Department of Highways for a declaratory 
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judgment declaring a state statute unconstitu¬ 
tional under the State Constitution. The contested 
statute forbade the construction of telephone lines 
across state-owned bridges without obtaining a li¬ 
cense approved by the Governor. Petitioner evi- 
dentlv alleged its intention to construct such lines 
without obtaining a license. The Supreme Court 
of Pennsylvania reversed the order of the lower 
court and dismissed the proceeding on the ground 
that it was in substance a suit against the Common¬ 
wealth, stating: 

In essence, the proceeding is against the 
commonwealth. It is the owner of the 
bridge. That the state may not be sued with¬ 
out its consent is fundamental. Constitution 
Pa. art. 1, sec. 11; Collins v. Com., 262 Pa. 
572, 106 A. 229. A declaratory judgment 
proceeding is a suit adverse in character. 
We think it never was contemplated in 
enacting the legislation authorizing declara¬ 
tory judgments that there might be an order, 
judgment, or decree against the state with¬ 
out its consent. 

It is clear that the present suit is in no sense a 
suit against the appellee officers in their individ¬ 
ual capacities. It cannot be sustained as such un¬ 
der the general equity jurisdiction of the lower 
court; and it does not become any less defective 
in this respect when brought as suits under the 
Declaratory Judgments Act. The real purpose 
and substance of the present suit to test the valid¬ 
ity of the Public Utility Holding Company Act 
is to obtain a declaration, not in respect of the 
legality of any threats or acts of individual officers, 
but in respect of the rights and interests of the 
United States, which has not consented to the suit. 
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James M. Landis et al., appellees 
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SUPPLEMENTAL MEMORANDUM EOR THE APPELLEES 

> 

Pursuant to leave granted by this Court, the 
Government submits this memorandum to clarify 
certain points raised in the course of the argument. 

62S44—3G-1 (1) 

i 

i 

i 

i 



2 


I 

THE DISCRETION OF THE TRIAD COURT 

The power of the court below to stay appellants’ 
causes in the proper circumstances is assumed and 
will not be reargued in this memorandum (see the 
Government’s principal brief, pp. 14-30). The 
power is virtually admitted by the appellants in 
their reply brief (pp. 1-3). The fundamental 
question on which these appeals must turn is 
whether the staying of appellants’ suits constitutes 
a manifest abuse by the trial court of its discretion 
so that this Court, as a court of review, should 
overrule that exercise of discretion. Unless the 
trial court has broad power to control the progress 
of cases before it to maintain the orderly processes 
of justice, judicial administration passes from the 
control of the court and inevitably becomes sub¬ 
ject to skilful manipulation and abuse. In the in¬ 
stant proceedings, the trial court did not grant the 
Government a stay as a matter of right, but 
weighed \yith care conflicting considerations of a 
complicated character and competing interests of 
public and private right. And in exercising a ju¬ 
dicial discretion in all the circumstances, the court 
decided “to stay its hand in the public interest, 
where it reasonably appears that the private right 
will not sutler.” Pennsylvania v. Williams, 294 
U. S. 176,185. The proceedings are brought before 
this Court, not for trial de novo, but for review to 
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determine whether the record reveals manifest 
error in the trial court’s exercise of its judicial 
discretion. 

Appellants have endeavored to have the expedi¬ 
ency of the stay considered anew by this Court, and 
have suggested contingencies and hypothetical' situ¬ 
ations which, if they existed or were actually ijnmi- 
nent, might move a trial court to exercise iW dis¬ 
cretion against granting a stay. In effect, thjs ap¬ 
pellants suggest substituting the discretion oij this 
Court for that of the trial court. But the reasloned 

j 

judgment of the trial court will not be disturbed by 

this Court of review because of the subtle inpuen- 

. 

does of counsel when the record discloses no abpsive 
exercise of discretion. 1 

1 For example, appellants' counsel subtly suggest td> this 
Court in their reply brief that the Government seeks to pre¬ 
vent a decision on the constitutionality of the registration 
provisions as well as the other provisions of the Act in the 
Bond and Share suits on the ground that the Bonc^ and 
Share companies did not come into equity with clean h^nds. 
The suggestion is wholly unfounded. The Governipent ? s 
contention is that the Bond and Share companies—because 
of the representations made to the Congress regarding this 
Act by the Committee of Public Utility Executives on vrhicli 
these appellants as well as the Bond and Share companies 
were represented—came into equity with unclean hand^ and 
for that reason are not entitled to affirmative relief by j way 
of counterclaim or cross-bill. The Government doesl not 
contend, and has not contended, that the Bond and Sjhare 
companies may not set up the alleged invalidity ofj the 
registration provisions as a defense for their failurje to 
register notwithstanding the fact that their prior Icon- 
duct may preclude their asking a court of equity' for 


i 
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II 

THE ALLEGED INDEFINITENESS OF THE STAY 

The granting of the stay, pending the disposition 
of another cause, to avoid a multiplicity of suits 
and to obviate unnecessarily protracted and com¬ 
plicated trials is clearly within the discretion of 
the trial court and constitutes a valid exercise of 
that discretion. That proposition was clearly 
established by the decision of the Supreme Court 
of the United States in Kansas City Southern Rail¬ 
way v. United States, 282 U. S. 760 (see the Gov¬ 
ernment’s principal brief, pp. 21-24). That case 
involved two general orders of the Interstate Com¬ 
merce Commission which were applicable to all 
interstate carriers coming within their terms. 
The orders related to the movement of office cars 

affirmative relief (see Government’s principal brief, pp. 
81-82, and footnote, pp. 84-85). There cannot be the 
slightest question that the validity of the registration pro¬ 
visions will be adjudicated in the Bond and Share suits. 
Moreover, as was explained to the court below. Govern¬ 
ment counsel and Bond and Share counsel have agreed 
that each side may incorporate in the record in the Bond 
and Share cases such evidence as each side deems rele¬ 
vant and pertinent, so that a complete record may come 
before the Supreme Court which will enable the Supreme 
Court to pass upon all issues which it finds relevant and 
pertinent. If appellants’ counsel seriously thought the 
Government’s subsequent action in the Bond and Share 
suits was inconsistent with the representations made to 
the court below, the proper course for appellants’ counsel 
to follow would be to lay their grievance before the court 
below and seek a modification or vacation of the stay order. 
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of one carrier upon the lines of another. iOne 
group of carriers attacked the orders in the Uiiiited 
States District Court in Kentucky. Another group 
of carriers attacked the orders in the United 
States District Court in Missouri. After a decree 

i 

in favor of the Interstate Commerce Commis'sion 
had been rendered in the Kentucky court, the (gov¬ 
ernment amended its answer in the Missouri court 

i 

setting up the decree in the Kentucky court as an 

affirmative defense equivalent to a plea in abate- 

- 

ment. The Supreme Court found that there 'ivas 

i 

nothing in the applicable statutes which deprived 
the Missouri court of its jurisdiction once it Jiad 
been properly invoked. But Chief Jusijice 
Hughes took pains to point out that “the exist¬ 
ence of jurisdiction does not mean that it miust 
be exercised.” j 

It is true, as appellants point out to this Codrt, 
that by special statute the carriers petitioning in 
the Missouri proceeding would have been entitled 
to intervene in the Kentucky proceeding. The Su¬ 
preme Court did not, however, as the appellants 
would have this Court believe, suggest that t|he 
power resting in the discretion of the trial court ito 
grant a stay would have to find its justification jin 
such statutory privilege. The Supreme Court dis¬ 
cussed the privilege of intervention only by way Of 
taking due cognizance of the Government’s poijit 
that such privilege was a reason for treating tlie 
Kentucky decree as a bar to the Missouri suit. Tljie 

i 

j 

i 

i 


i 

i 
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Supreme Court pointed out that although the or¬ 
ders of the Interstate Commerce Commission 
might apply throughout the country, and there 
might be eases where the convenience of the parties 
. and the interests of justice might make appropri¬ 
ate separate suits by different parties affected by 
the same order, the right to intervene in distant 
proceedings was a statutory privilege which was 
not intended to compel intervention or to prejudice 
the right of the carriers to institute separate pro¬ 
ceedings in their domiciliary jurisdiction, to pro¬ 
tect their own interests. 

But the Supreme Court did not say that the sep¬ 
arate suits which the carriers had a right to insti¬ 
tute—and which might in the circumstances have 
been appropriately instituted in their domiciliary 
jurisdictions—could not be stayed pending the 
final disposition of a similar suit brought by differ¬ 
ent carriers in a different jurisdiction. On the 
contrary. Chief Justice Hughes speaking for the 
Court stated: 

The question is thus one for the sound dis¬ 
cretion of the District Court, in which such 
suit is brought, to determine whether it 
should be permitted to be continued or pro¬ 
ceedings therein stayed, pending the final 
outcome of an earlier suit for the same pur¬ 
pose, to the end that there may not be a mul¬ 
tiplicity of suits without substantial reason. 

The Chief Justice in the Kansas City Southern 
case was speaking with reference to a situation 
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similar to that now presented to this Court. | The 
validity of a regulatory order was being attacked 
by different parties in different districts. j The 
purpose of both suits was to have the order de- 
dared a nullity. Whether the order affecteji the 
different parties in exactly the same manner could 
not be determined in advance of trial and j final 
decree. The Supreme Court clearly took the posi¬ 
tion that, in such a case, there rested withih the 
sound discretion of the trial court a power to grant 
or to refuse a stay pending the final disposition of 
a similar suit commenced in a different district. 
The kind of a stav to which the Chief Justice ihade 
express reference was not less indefinite in time or 
character than the stay requested by the Govern¬ 
ment here. The Supreme Court confirmed the ac¬ 
tion of the trial court because the pendency oi| the 
other suit had not been brought to the trial coiirt’s 
attention until several months after the suit before 
it had been begun. It is particularly significant 
that the Supreme Court did not confirm, although 
it might have confirmed, the action of the trial 
court on the technical ground that the Government 
had no right to plead in abatement the decree in 
the earlier suit between different parties. Onthe 
contrary, the Supreme Court considered it neces¬ 
sary to confirm the action of the trial court on the 
broader ground that its action ivas a proper exer- 
cise of its discretion in refusing a stay not season¬ 
ably requested. And, as has been pointed put 


i 
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above, the Supreme Court did not suggest that the 
discretion of the trial court to stay the second pro¬ 
ceeding pending the disposition of the first sprang 
f rom the statutory privilege of the carrier to inter¬ 
vene in the first proceeding. 

The stay granted appellees by the court below 
was, of course, interlocutory in character, remain¬ 
ing at all times within the control of the trial court 
to vacate or revise as and for whatever reasons jus¬ 
tice might require. For the protection of the ap¬ 
pellants, the trial court expressly provided in its 
decree tha^: the stay shall terminate upon the final 
disposition of the Bond and Share suits, or upon 
the failure of the Government to prosecute the 
suits with due diligence (AR. 40-45, NR. 42-47). 
The appellants had no objection to that form of 
decree (AR. 45, NR. 47). But clearly such express 
terms and conditions in the original decree will not 
preclude appellants asking a revision or vacation 
of the decree on other grounds. The Government 
would not have objected, and does not now object, 
to the express inclusion in the decree of those con¬ 
ditions which are implied as a matter of law—to 
wit, that the stav shall remain at all times within 
the control of the trial court subject to revision or 
vacation whenever and for whatever reasons jus¬ 
tice may require. 

Neither the trial court nor the Government, at 
the time of the application for the stay, contem¬ 
plated that the final disposition of the Bond and 
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Share suits would require the three to four years 
predicted as a possibility by the appellants. Since 
the argument of this appeal the Bond and fcjshare 
cases have been set down for argument in the! Dis¬ 
trict Court for the Southern District of New jSTork 
on June 15 of this year, and neither counsel for the 
Government nor for the Bond and Share Com¬ 
panies contemplate that the final disposition of 
these cases in the United States Supreme Court 
will require more than another year. Considering 
the delavs inevitable in the trial of the instant 
causes—the time allowed for petitions for certio¬ 
rari to the United States Supreme Court front the 
decision of this Court, the long process of iiiter- 
rogatories and examination of witnesses by wljfich 
the Government would have to learn the detailed 
facts of the appellants’ businesses, and the continu¬ 
ances which appellants admit would be justified for 
the benefit of Government counsel during the Bjmd 
and Share trials in successive courts—it is lively 
that the Bond and Share cases will have b|een 

i 

determined by the Supreme Court not much lajter 
than the instant causes could be finished in jthe 
trial court. Indeed, the stay, which in all proba¬ 
bility will obviate the necessity of protracted trials 

I 

below, will not in fact have delayed appellants’ 
right to final relief. I 

In such circumstances, it cannot be fairly con¬ 
tended that the trial court has issued an indefinite 
stay. The indefiniteness, if there be any, of 1}he 
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stay granted is an indefiniteness dictated by the 
vigilance of the trial court to stand ready at all 
times to alter or vacate the stay as justice may re¬ 
quire, to adjust its decree to the exigencies of the 
situation, and to protect the interests of the liti¬ 
gants to the fullest extent. 

Ill 

THE ALLEGED EQUIVALENCE OF THE STAY TO AN 
INTERLOCUTORY INJUNCTION 

Whether or not the stay be deemed to be equiva¬ 
lent to an injunction, it is clear under the control¬ 
ling authority of Kansas City Southern Rail¬ 
way v. United States, 282 U. S. 760, that the 
granting of the interlocutory stay was within 
the sound discretion of the trial court. Even 
if the Government had brought an independ¬ 
ent bill seeking to enjoin a multiplicity of suits, the 
granting of such an injunction would have been 
within the sound discretion of the court of first 
instance. As Mr. Justice Stone wrote in Di Gio¬ 
vanni v. Camden Ins. Assn., 296 U. S. 64, 70: 
“Avoidance of the burden of numerous suits at 
law between the same or different parties, where 
the issues are substantially the same, is a recog¬ 
nized ground for equitable relief in the federal 
courts * * * The award of this remedv * * * 

rests in the sound discretion of a court of 
equity * * It is true as appellants pointed 

2 See also the discussion in the Government^ principal 
brief, pp. 1S-19, 46-47. 
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I 

out in their reply brief, p. 5, and as the Government 
pointed out in its principal brief, pp. 46-47, that an 
independent bill to enjoin a multiplicity of suits 
in other courts is quite different from a mejre stay 
of proceedings pending the disposition of a jsuit in 
another court. An independent bill to enjoin a 
multiplicity of suits takes the suits enjoined {finally 
away from the jurisdiction of the other courts and 
usually requires them to be tried in one consoli¬ 
dated proceeding. Yet despite the difficulties 
present in a consolidated trial involving different 

i 

causes of action between different parties, j there 
is, as the Di Giovani case shows, no rigid rule that 
an independent bill cannot be maintained in Equity 

i 

to avoid a multiplicity of suits where the parties 
and issues are not the same. But a mere stay of 
proceedings pending the disposition of axjother 
case involves no such trial difficulties nor djoes it 
affect the jurisdiction of any other court, i The 
identity of issues and parties need not, therefore, 
bulk so large in the exercise of the court’s discre¬ 
tion in staying its own proceedings, and the Court, 
in exercising its discretion, has much more latitude 
to consider the interests of the parties and the 

i 

economies of competing procedures. 

But even if it is conceived that the considerations 
which moved the trial court to act in these pro¬ 
ceedings would not have justified a technical in¬ 
junction, still that court cannot be said to have 
erred, because neither technically nor in substance 


i 
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was the stay granted by the court below an injunc¬ 
tion. The order below did not stav, or restrain 
appellants from taking, any action in any other 
proceeding. It was directed exclusively at the con¬ 
duct of the instant causes in that very court. And 
as to such causes, the court below has properly as¬ 
serted its own control over its own proceedings. 
In every other respect, the stay has left the appel¬ 
lants with complete freedom. Even in the instant 
proceedings, the court below did not refuse the ap¬ 
pellants all relief. On the contrary, the court 
offered the appellants an interlocutory decree 
which would give them during the pendency of the 
stay all the actual relief they had prayed against 
the appellees. 

The control exercised bv the trial court over 

* 

the progress of the instant causes does not deprive 
appellants of their right to bring suits against local 
Government officials such as the United States At¬ 
torneys and local postmasters in other districts. 
Subsidiaries of both the appellants as well as other 
companies have already brought such suits. Al¬ 
though such suits against local officials mav be sub- 
ject to difficulties of equitable jurisdiction similar 
to those pointed out by the Government in the ap¬ 
pellants' own suits, there is no question of the per¬ 
sonal jurisdiction of the courts over the local offi¬ 
cials. Aiid the record shows that the Government 
is offering no resistance to such suits, on the 
grounds of equitable jurisdiction or otherwise, 
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allowing the plaintiffs therein to obtain fnjial de¬ 
crees by default (NR. 238, AR. 241). j 

The appellants, however, apparently argijie that 

i 

the stay must be treated as the equivalent |of en¬ 
joining causes in other courts, because plaintiffs 
(including subsidiaries of appellants in both the 
instant causes) which have brought similar sjiits in 
other district courts, have found that they cjannot 
get effective service in those other jurisdictions 
upon the Attorney General and the members of 
the Securities and Exchange Commission wljio are 
the appellees in the instant causes. 3 But the fact 
that the holding-company industry finds that it is 

^ V j 

impossible to obtain service outside the District of 

i 

Columbia on these so-called Washington defend¬ 
ants, the appellees here, is not the result of the 1 stay, 
as inabilitv to sue would be the result df an 

* i 

I 

injunction. j 

But the stay does not prevent the appellants 
from suing, if they wish, in other jurisdiction^ and 
obtaining permanent decrees which would lie as 
effective for appellants’ professed purposes ai any 
permanent decree of the court below. Appellants 
admit that they are not concerned with any tljreat 
or tortious act of the appellees, for there have |)een 
none. And so far as any such threat or tortjious 

I 

■ ■ - 

i 

3 It should be noted in passing that such cases, }nust, 
therefore, have been be<run either under a very elemeiiitarv 
mistake of law or for the deliberate purpose of causing 
the Government unwarranted difficulties to procure jtheir 
dismissal. I 


i 
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act is concerned, appellants would be as fully pro¬ 
tected by the interlocutory decree offered to them 
during the period of the stay as they would be by 
a final decree. Appellants profess to be concerned 
with the statute itself rather than its enforcement 
by any Government official. Appellants maintain 
that they are entitled to and desire equitable relief 
because of the injury caused them by the mere ex¬ 
istence of the Act upon the statute books—which 
the appellants, in an attempt to get within the 
language of certain cases subtly describe as a 
“threat of eventual enforcement.” And appel¬ 
lants contend that a final decree of the court below 
(even though not appealed to a higher court) 
would relieve them from the threat of the statute 
and would thereby give them more “practical pro¬ 
tection” than an interlocutory decree. If that 
theory of equitable jurisdiction is sound, and if 
appellants’ sudden contention in this Court that 
they are not simply seeking ways to appeal to the 
Supreme Court is true, then appellants can secure 
the practical protection of a declaratory decree 
against the statute itself, as distinguished from 
against the appellees, as effectively in a suit against 
local Government officials in other jurisdictions as 
they can in their suits against the appellees in the 
court below. 

If, therefore, the appellants are concerned for 
what they consider the superior protection which 
a permanent decree, as distinguished from an in- 




terlocutory decree, can give their interests) while 
the Bond and Share cases are on the way to final 
adjudication, the stay will not prevent j them 
from securing permanent decrees in suchj suits 

as they may initiate against local government 

■ 

officials. And once the constitutionality or t|ie un- 
constitutionality of the Act has been au 
tively adjudicated by the Supreme Court cjf the 
United States, the decrees which appellant^ may 
obtain against United States Attorneys or other 
local government officials in other jurisdictions 
will be neither less nor no more effective than any 
permanent decree which the appellants migljit ob¬ 
tain from the court below against the appellejes/ 

“—— 

4 Neither in this Court nor in the court below did tlie ap¬ 
pellants even answer the question how their interests would 
receive less practical protection by an interlocutory decree 
of the trial court than by a permanent decree of the same 
court. So far as any attempt at an answer was made, |it was 
to the effect that, assuming the application of the Act iwould 
destroy the appellants after 1938, investment banker^, im¬ 
portant employees, and others could not feel safe as a prac¬ 
tical matter in entering into long-term contracts with 4 com¬ 
pany protected against such application of the Act only by 
a temporary decree. But on the same assumption bf the 
dire effect of the Act as applied to the appellants, thej same 
bankers, employees, and others could not as a practical mat¬ 
ter. while the constitutionality of the Act was being tested in 
the Bond and Share cases in the higher courts, feel anyjsafer 
in making long-term contracts merely in reliance upop the 
protection of an unappealed, permanent lower court decree 
in the appellants' cases. The Government has alwayss de¬ 
nied the injury which the appellants allege to flow from the 
existence of the Act on the statute books. But if there is 
any such injury, it is submitted that there is no practical dif- 
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Endow x. N. Y. Life Ins. Co., 293 U. S. 379, does 
not in anv \vav controvert the Government’s con- 
tention that the stay in these cases is not the equiva¬ 
lent of an interlocutory injunction. In the Endow 
case, Chief Justice Hughes carefully drew the dis- 

ference in the efficacy against it of any lower court decree 
in other cases while the Bond and Share cases are being taken 
to the Supreme Court of the United States. 

Appellants further argue that an unappealed permanent 
decree of the trial court would protect their interests more 
adequately than an interlocutory decree of the same court 
because, although the law on which the permanent decree 
was based would be subject to change by rulings of the 
United States Supreme Court in the Bond and Share cases, 
the trial court's permanent decree might establish as res 
ad judicata findings of fact in appellants’ favor. The argu¬ 
ment is wholly superficial. If findings of fact are justified 
they do not need to be made res ad judicata by a hurried trial 
to permanent decree before the resolution of the Bond and 
Share suits: they can be just as certainly and much more 
pointedly found in a trial after the law is settled by the 
United States Supreme Court. If on the other hand the 
findings of fact are unjustified and are obtained by rushing 
the Government into trial, inadequately prepared, while it 
is still engaged in the Bond and Share suits, the Government, 
enforcing the Act against appellants at a later date, would 
clearly be free, despite the doctrine of res ad judicata, to show 
facts as well as law as at that later date different from the 
facts as at the date of the permanent decree . See also pp. 
ii-v, inf ray in “ Addenda.” 

In their reply brief, appellants object to the statement 
in the Government’s brief that “‘the appellants themselves 
repeatedly told the trial court that only a final adjudication 
by the Supreme Court can give them the assurance for 
which they are asking.” The motion was argued below by 
Mr. Higgins, representing the appellants, and by Mr. Ache- 
son and Mr. Oates, representing the five other plaintiffs. Ac¬ 
cording to the stenographic transcript of the record below, 



I 

I 


tinction between the exercise of equitable jurisdic¬ 
tion to grant or refuse an injunction, and the exer¬ 
cise of equitable jurisdiction to grant or refuse a 
mere stag of proceedings. The Chief Justice drew 
that distinction for the purpose of determining 
whether the appellant in that ease had any right of 
appeal under the Judicial Code (293 U. S. ajt 381- 

383). 5 In the Endow case the beneficiary jof an 

■ 

Mr. Acheson, counsel for the other five plaintiffs} below 
stated: 

“Therefore, when vour Honor savs, 'How can your |clients 
be injured by it [the stay] V The answer is, "it is lj>eyond 
your power to protect against that injury by any process 
of this Court.’ | 

“The only thing that can protect us from this injury is 
an adjudication of our rights and a determination by the 
highest court in the country that the adjudication was 
right or wrong.” ! 

Government counsel was not aware that there wais any 
difference of opinion among counsel opposing thej stay. 
Quite the contrary, the impression was created by theistate- 
ments made by appellants’ counsel both to this Couitt and 
the court below that he spoke for the whole industry. If 
there were serious differences of opinion among utility jcoun¬ 
sel, it would have been difficult for him to claim to spejjik for 
the industry. 

Moreover, appellants' counsel himself in the oral Argu¬ 
ment before this Court stated: “All we ask is that aj. case 
which we regard as typical of the overwhelming majority of 
the companies in this business shall be presented t<j> the 
courts, so that the United States Supreme Court may | have 
before it at the time it adjudicates the Electric Bond and 
Share case a case or cases, which we believe more fjairly 
represent the general method or organization and operation 
of these companies.” 

5 With this fact, contrast the fact that in the instant jcases 
appellants did not even seek to appeal as a matter of ri^ht— 

62S44—36-:i 
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insurance policy sued the insurance company to 
recover on a life insurance policy. The insurance 
company set up fraud in the procurement of the pol¬ 
icy as a defense to the action. Section 274b of the 
Judicial Code provides that a defendant interpos¬ 
ing equitable defenses to an action at law “shall 
have the same rights in such case as if he had filed 
a bill (in equity) embodying such defense seeking 
the relief prayed for in such answer.” The insur¬ 
ance company, proceeding on the theory that fraud 
was an equitable and not a legal defense, filed a 
petition seeking to have the issue of fraud deter¬ 
mined “by a chancellor according to equity pro¬ 
cedure in advance of the trial by jury at law of any 
purely legal issues.” The lower court, sitting as a 
court of equity in the equity suit, ordered the issues 
of fraud to be determined according to equity pro¬ 
cedure before the case should proceed on the law 
side. From this order, the beneficiaries sought to 
appeal on the ground that the issue of fraud should 
be tried at law. The Supreme Court pointed to the 
distinction between the powers of federal courts 
when sitting as courts of equity and when sitting as 
courts of law, and ruled that, for the purpose of 
determining the right of appeal under Section 129 

which they could unquestionably have done if the stay were 
the equivalent of an interlocutory injunction. By seeking a 
special appeal instead of an appeal as a matter of right, ap¬ 
pellants must have recognized that the stay was not equiva¬ 
lent to an injunction. An interlocutory injunction, as dis¬ 
tinguished from a stay, is appealable as a matter of right 
under Title IS, §26 of the Code of the District of Columbia. 
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of the Judicial Code, the order directing the deter¬ 
mination of the issue of fraud according to equity 
procedure was the equivalent of an injunction of 
proceedings at law in another court. As Chief Jus¬ 
tice Hughes stated (293 U. S. at 382): 

This section (section 129 of the Judicial 
Code) contemplates interlocutory ordefrs or 
decrees which constitute an exercise of equi¬ 
table jurisdiction in granting or refusing an 
injunction, as distinguished from a mere 
stay of proceedings which a court of lajw, as 
well as a court of equity, may grant j in a 
cause pending before it by virtue of its in¬ 
herent power to control the progress of the 
cause so as to maintain the orderly processes 
of justice. The power to stay proceedings in 
another court appertains distinctively to 
equity in the enforcement of equitable prin¬ 
ciples, and the grant or refusal of such a 
stay by a court of equity of proceedings at 
law is a grant or refusal of an inj unction 
within the meaning of §129. Andi, in 
this aspect, it makes no difference jthat 
the two cases, the suit in equity for an 
injunction and the action at law in 
which proceedings are stayed, are [both 
pending in the same court, in view of the 
established distinction between “proceed¬ 
ings at law and proceedings in equity in 
the national courts and between the powers 
of those courts when sitting as courts of 
law and when sitting as courts of equity. ’ ’ 
Per Van Devanter, J., in Griesa v. Mutual 
L. Ins. Co. (C. C. A. 8th), 165 F. 48, 50; 51. 

I 
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The real question in the Endow ease was the 
right of the beneficiaries to a jury trial in the law- 
action on the issue of fraud. That was clearly a 
question of law as to the existence of equity juris¬ 
diction and not of discretion as to the exercise of 
equity jurisdiction. The order of the lower court, 
as a proper analysis of the applicable provisions 
of the Judicial Code clearlv demonstrated, was a 
summary statutory procedure for the issuance of 
an injunction against the prosecution of the law ac¬ 
tion pending the disposition of a bill in equity to 
cancel the insurance policy for fraud. A deter¬ 
mination of the issue of fraud in equity would have 
been res ad judicata in the action at law and would 
thus have deprived the beneficiaries of a jury trial. 
The lower court was reversed in the Endow case 
because “the defense of fraud” being “completely 
available at law, a bill in equity would not lie to 
stay proceedings in that action in order to have the 
defense heard and determined in equity” (293 
U. S. at 385). The remedy at law being plainly 
adequate, the lower court sitting as an equity 

court had ho power to stay the proceedings at law. 

The circumstances under which the stav was 

* 

granted bv the trial court in the instant cases are 
wholly different. The stay below was merely the 
exercise bv the trial court of its control over the 

•i 

progress of the specific cases before it—that action 
did not stay the hands of appellants in any other 
proceedings. Not only are appellants free to pro¬ 
ceed in all other causes in all other courts, but ap- 


21 


l 

j 

pellants are not even deprived of any right in 
these particular causes in the court below.j The 
appellants may have, if they wish it, an intejrlocu- 
tory decree during the period of the stay, j After 
the Bond and Share suits are tried, the appellants 
will, if they consider their particular circumstances 
justify such action, be free to press their sujts be¬ 
low in accordance with the law T as it shall have been 
established by the United States Supreme (pourt. 
The stay was gTanted by the court below because 
that court found that a decision by the Supreme 
Court in the Bond and Share suits would j“ cer¬ 
tainly narrow the issues in the pending cases and 
assist in the determination of the questions o|f law 
involved” (AR, 43, NR. 45). In light ojf the 
protection by way of temporary injunction and 
otherwise which the Government had offered the 
appellants, the court below could see no reason for 
permitting unnecessarily long and protracted liti¬ 
gation at this time when it would be able to dispose 
of the bills so much more expeditiously andj eco¬ 
nomically for all concerned once the Supjreme 
Court had ruled in the Bond and Share cases 
(AR, 44, NR. 46). 

iv | 

APPELLEES’ MOTION FOR A STAY WAS NOT PSE3IA[rURE 
ALTHOUGH IT WAS MADE BEPORE ISSUE HAD BEEN 
JOINED 

The question was raised at the argument whether 
it was premature for the trial court to granj:. the 
stay before the pleadings were closed. It mupt be 
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(AR. 44, NR. 46). ! 

iv | 

APPELLEES’ MOTION FOR A STAY WAS NOT PREMATURE 
ALTHOUGH IT WAS MADE BEFORE ISSUE HAD BEEN 
JOINED 

The question was raised at the argument whether 
it was premature for the trial court to grant the 
stay before the pleadings were closed. It mu^t be 

: I 
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borne in mind that at the time the Government 
moved for a stav it was faced with nearlv fiftv 
suits. While each suit was essentially similar in 
alleging that the Act was wholly unconstitutional 
and that its several provisions exceeded Congres¬ 
sional authority, each bill was long and compli¬ 
cated. The detailed allegations of each bill, insofar 
as they related to the particular holding-company 
system of each plaintiff, could not have been intelli¬ 
gently answered by the Government without care¬ 
ful and long investigation and study. If the Gov¬ 
ernment were to answer each bill without such an 
investigation and study, it would have been obliged 
to file perfunctory answers setting forth its lack of 
knowledge or information sufficient to form a be¬ 
lief as to the truth of any of the factual allegations. 
In a word, the Government’s answers in such an 
event could have been no more than general denials. 
Indeed, had the Government asked for time to in¬ 
vestigate the facts in order to frame its answers 
before requesting the stay, it might later have been 
met with the objection which was decisive in Kan¬ 
sas City Southern Railway v. United States, 
supra —to wit, that the stay had not been season¬ 
ally requested. Far from being premature in its 
motion for a stay, the Government carefully fol¬ 
lowed the procedure indicated by the Supreme 
Court in the authorities on which the Government 
relied. 

The Government, in requesting a stay, did not 
ask the trial court to act blindly. In its briefs, the 
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Government elaborately analyzed for thfe trial 
court the issues in the Bond and Share su|ts and 
compared them with the issues in the appellants’ 
suits. It not only explained to the court below, as 

I 

it has explained to this Court, the issues! which 
would be raised in the appellants’ suits, tyut re- 

• i 

ferred the court to carefully prepared govern¬ 
mental reports and documents to indicate that the 
issues discussed by the Government were put for- 
ward in good faith and were not merely conten¬ 
tious (see the Government’s principal bri<pf, pp. 
92-99). In fact the trial court and the appellants 
were informed more fully and completely |of the 
Government’s position in respect of the issues of 
fact and law than would have been the casje with 
the usual form of pleadings. 

The record may have been presented somewhat 
informally, but it must be borne in mind that the 
Government was asking only for an interlocutory 
order staying the proceedings. The Government 
understood, and the trial court understood, that the 

interlocutory order would remain within thje con- 

. 

trol of the trial court to revise or vacate whenever 
it might be shown that justice so required. Appel¬ 
lants did not urge below that they were uninformed 
as to the issues involved in their suits; they self forth 
in their answer to the motion to stay proceedings 
the manner in which they conceived the issues in 
their suits to differ from the issues in the Bond and 

I 

Share suits. And the Government replied tcj» their 

i 


i 
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contentions in the court below as fully and as elab- 
orately as it has endeavored to reply in this Court. 

CONCLUSION 

The trial court had unquestioned power to grant 
a stay of appellants’ suits; its action in so doing 
was reasonable. Neither the alleged indefinite 
character of the stay nor the time of making the 
motion for the star in any wav warrants a ruling 
that the trial court has abused its discretion. 

Respectfully submitted. 

Homer Cummings, 

Attorney General. 

John J. Burns, 

General Counsel, Securities and 

Exch an ye Co mm iss ion. 

Robert H. Jackson, 
Assistant Attorney General and 
Special Counsel to the Securities 

and Exchange Commission. 

Benjamin V. Cohen, 
Special Assistant to the Attorney General. 

Thomas G. Corcoran, 
Special Assistant to the Attorney General. 

April 1936. 



ADDENDA 


Appellants have added two appendices toi tlieir 
reply brief—Appendix A: Plaintiff’s Right to 
Relief in Equity; and Appendix B: The Effective¬ 
ness of a Decree of the Lower Court. In answer 
the Government will confine itself to a few brief 
observations. j 

A. Plaintiff's Right to Relief in Equity.—This 
subject is exhaustively covered in the Appendix to 
the Government’s principal brief. Strajngely 
enough appellants in their reply brief omit alii ref¬ 
erence to the most recent authoritative decisipn of 
the Supreme Court on the subject: Ex parie La 
Prade, 289 U. S. 444. That case, which is fully ex- 
plained in the Appendix to the Government’s prin¬ 
cipal brief, squarely holds that an injunctionj will 
not lie against an officer charged with the enforce¬ 
ment of a statute merely because the provisions of 

the statute are alleged to create an imminent threat 

^ .1 

of irreparable injury, when the individual officer is 
not shown bv his own acts to have created!that 
threat (see Government’s principal brief, Appen¬ 
dix, pp. xi-xiii). 1 j 

The earlier cases cited by the appellants dcf not 
even suggest a contrary rule. Vicksburg Water- 

1 The principle of Ex parte La Prade is all the jmore 
clearly applicable in the instant cases where the appellants 
have deliberately refrained from filing a simple registration 
statement under the Act so as not to expose themselves to 
the only provisions of the Act which could conceivably 
threaten them with irreparable injury—that is, the .pro¬ 
visions applicable to registered companies. 

(i) I 


i 
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works Co. v. Vicksburg, 185 U. S. 65, was a suit to 
restrain the city itself—which is not immune from 
suit—from taking any action which would impair 
plaintiff’s contract to supply water to the city. Al¬ 
though the contention was made that the city had 
not taken legal action to cancel the plaintiff’s fran¬ 
chise, the citv had already threatened to cancel the 
contract and had authorized a bond issue to build 
or acquire its own waterworks system. 

Similarly, Pennsylvania v. West Virginia, 262 
U. S. 553, was not a personal action against Gov¬ 
ernment officers but a suit in the Supreme Court, as 
a court of original jurisdiction, by the States of 
Ohio and Pennsylvania against the State of West 

v O 

Virginia to restrain the latter from restricting the 
export of natural gas. Under the Constitution, a 
state is not immune from suit bv a sister state in 
the Supreme Court. 

In Barger v. Hill, 76 F. (2d) 198 (C. C. A. 9th, 
1935), officers charged with the enforcement of the 
A. A. A. had instituted administrative proceedings 
against the plaintiffs to determine whether their 
licenses should be revoked. The defendant officers 
were admittedly proceeding against the plaintiffs; 
the question before the court, therefore, was not 
whether the defendant officers had threatened to 
enforce the statute against the plaintiffs—for 
clearly, they had done so—but whether the action 
of defendants exposed the plaintiffs to irreparable 
injury, and, if so, whether the plaintiffs were en¬ 
titled to equitable relief before they had exhausted 
their administrative remedies. 

B. The Effectiveness of a Decree of the Lower 
Court .—Appellants venture to assert that a per¬ 
manent decree of a lower court, even in so far as it 
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is prospective in character, cannot be revised tjo con¬ 
form with the law as subsequently established by 
the Supreme Court. The only authorities cited by 
the appellants relate not to continuing decreejs, but 
decrees or judgments which have been executed. 
Of course, if a court decides that one party add not 
another has legal title to land, that judgment jis res 
ad judicata in any subsequent litigation between the 
parties. Southern Pacific Railroad Company v. 
United States, 168 U. S. 1. Or if contraband liquor 
is taken from a carrier by legal proceeding^, the 
carrier is protected by that decree from a later suit 
for failing to deliver the liquor. American j Ex¬ 
press Co. v. Mullins, 212 U. S. 311. The Govern¬ 
ment has never suggested that either a permanent 
or an interlocutory decree, during the period of its 
effectiveness, would not protect the appellants 
against the appellees. But the power to dissolve or 
disregard a continuing decree—whether it bej per¬ 
manent or interlocutory—in so far as it relatles to 
future acts, after the conditions on which itj was 
based are altered by the decisions of the Supreme 
Court declaring the law applicable to such situa¬ 
tions, is “inherent in the jurisdiction of the c\han- 
cery. A continuing decree of injunction directed 
to events to come is subject always to adaptation as 
events may shape the need” (United States v. 
Swift, 286 U. S. 106, 114) . 2 j 

- The opinion in the Swift case in no way rests, a$ ap¬ 
pellants would have this Court believe, upon the exbress 
provision in the decree reserving the power to modify. 
Mr. Justice Cardozo unequivocally stated that u if| the 
reservation had been omitted, power there still would be 
by force of principles inherent in the jurisdiction or the 
chancery" (286 U. S. at 114). 
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Suppose the following sequence. A permanent 
decree is entered below in the instant causes, the 
Government either suffering a default or being 
pressed to i trial upon a hastily prepared record. 
Later, after the Supreme Court has declared the 
Act constitutional in the Bond and Share suits, the 
Government moves against appellants alleging that 
appellants are at that time engaged in interstate 
commerce. Appellants defend with a claim that 
the permanent decree has determined that appel¬ 
lants are not engaged in interstate commerce, and 
is res ad judicata on that issue. The Government 
replies that the Government is not attempting to 
show appellants were engaged in interstate com¬ 
merce when the permanent decree was entered, but 
that irrespective of what appellants did or did not 
do before or at the time of that decree, appellants 
are now engaged in interstate commerce and the 
Government is prepared to prove it. Do appel¬ 
lants contend that a court would bar the Govern¬ 
ment from proceeding ? 

Or suppose an injunction is granted in a labor or 
trade association dispute on the ground that an al¬ 
leged set of facts constitutes an unlawful secondary 
bovcott: and that a few months later, in another 
case involving a similar dispute, the law is de¬ 
clared otherwise by the United States Supreme 
Court. Do the appellants contend that if the par¬ 
ticipants erroneously enjoined in the first case de¬ 
cided to renew their activities after such a decision 


V 


by the Supreme Court, they would be unable to as¬ 
sert the rights which the Supreme Court had de¬ 
clared generally to be their rights under thej law of 
the land? Continuing decrees in equity |do not 
protect a party litigant who gets away with tnurder 
once in a vested right to continue to get aw^y with 
it forever. j 

s 
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In the 


laitrii States ffimtrt of AppraL 

For the District of Columbia. 

j 

Nos. 6654 and 6655 


The North American Company, 

Appellant, 

v. 

James M. Landis et al., 

Appellees. 


American Water Works and Electric 
Company, Incorporated, 

Appellant, 

v. 

James M. Landis et al., 

Appellees. 


REPLY BRIEF FOR THE APPELLANTS 

The Appellants respectfully submit the follow¬ 
ing under the Court’s permission to file a rbply 
brief: ! 



THE DEFENDANTS’ DISTINCTION BE¬ 
TWEEN THE EXISTENCE AND THE ABljsE 
OF JUDICIAL POWER. 

No one disputes the “power” of the court beljow 
to grant “stays”. The question is as to the ppx- 


i 


2 


ticular stay granted. Where the boundaries of 
judicial “power” are, by definition, co-terminous 
with the limits of sound judicial discretion, and 
where these limits are clearly transgressed, it is 
mere quibbling to argue whether the trans¬ 
gression shall be called an attempt to exercise a 
non-existent power, or the abuse of an existing 
power, since the power ceases at the limit of the 
discretion. 

We submit that the limits of a court's power 
to issue “stays” have been clearly overstepped, 
when, as here, the court has issued an order 
which, although it be within the technical defini¬ 
tion of a “stay”, is in its actual practical opera¬ 
tion the equivalent of an injunction against liti¬ 
gants properly seeking relief in the only court 
which has jurisdiction to grant them that relief, 
restraining them from prosecuting their suits 
until another case, just commenced against other 
parties in a different jurisdiction, goes to a final 
decision on appeal in the court of last resort.* 

And the transgression of the limits of power 
amounts to gross oppression where delay in a 
final adjudication inflicts constantly increasing 
and irreparable losses upon the plaintiffs, where 
the litigation involves the very existence of busi¬ 
ness organizations in which hundreds of millions 
of dollars have been invested, and where the “stav” 
operates to give the defendants the arbitrary privi¬ 
lege of picking the adversary and the state of facts 

*A final decision on appeal, moreover, which is as yet 
in the realm of supposition. See hi fra, p. 15. 
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i 

i 

| 

i 

which they prefer as most favorable to theiii con¬ 
tentions, in an attempt to set a “precedent” on 
some of the issues which will be presented jvhen 
the stayed cases are finally litigated. j 

II. 

I 

NEW CASES CITED BY THE DEFENDANTS. 

We here discuss all of the cases cited by the 
defendants and not already discussed in our jnain 
brief. | 

Pennsylvania v. Williams, 294 U. S. 176; Gor¬ 
don v. Ominsky, 294 U. S. 186; Penn General 
Casualty Co. v. Pennsylvania, 294 U. S. 189; and 
U. S. v. Bank of New York & Trust Company, 
296 U. S. 463 (defendants’ brief, pp. 18, 21 j 24, 
36) are all cases of the relinquishment of juris¬ 
diction by federal courts in favor of state courts 
and authorities, where the latter already had com¬ 
plete jurisdiction (in rem or quasi in rem ) of j the 
subject matter of the litigation, and full powef to 
grant prompt relief to all parties to it—cases wljere 
the Supreme Court held that the federal coUrts 
should not interfere with the state courts and jau- 

j 

thorities which were proceeding properly in jthe 
administration of the affairs of their own insol¬ 
vent domestic corporations. They were all decided 
on the principle which was stated by Mr. Justice 
Stone in the first of them (Pennsylvania v. Wil¬ 
liams, 294 U. S. 176 at p. 185) as follows: j 

I 

“* * * It is in the public interest that fed¬ 
eral courts of equity should exercise their 


i 

i 


i 
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discretionary power with proper regard for 
the rightful independence of state govern¬ 
ments in carrying out their domestic policy. 
* * * It has long been accepted practice for 
the federal courts to relinquish their juris¬ 
diction in favor of the state courts, where 
its exercise would involve control of or in¬ 
terference with the internal affairs of a do¬ 
mestic corporation of the state. * * * There 
are stronger reasons for adopting a like prac¬ 
tice where the exercise of jurisdiction involves 
an unnecessary interference by injunction 
with the lawful action of state officers.” 

Without in any way indicating the facts in¬ 
volved or the question decided in these cases, coun¬ 
sel for the defendants tear from its context, as 
set out above, the language quoted on pages 24 and 
25 of their brief, and use it as though it had been 
applied to a situation comparable to the cases at 
bar. Having no cases even remotely in point, they 
must resort to desperate expedients of this kind 
in order to present some seeming authority to sup¬ 
port their stays. 

It is one thing for a federal court, in order to 
avoid an unseemly conflict of jurisdictions, to re¬ 
linquish a case to the state courts and authorities 
having complete jurisdiction of the parties and 
the issues, under circumstances which assure the 
parties a prompt and full remedy, as in the deci¬ 
sions cited by the defendants. It is an altogether 
different thing for a court, as in the cases at bar, 
to stay the plaintiffs from prosecuting their suits 
in the only jurisdiction open to them, in order 
that their adversary may first prosecute another 
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suit, in another court, on other facts, against other 
parties, to a final judgment on appeal, thus impos¬ 
ing a ruinous delay upon the plaintiffs and exclud¬ 
ing them from any adjudication of their own suits 
while their adversary is pursuing a decision iwhich 
may be used as a precedent against the plaintiffs 
on some of the issues in their cases when thpy are 
later permitted to proceed with them. 

This group of cases cited by the defendants 
involved a mere choice between conflicting but 
equally competent and available jurisdictions, in 
either of which the plaintiff could proceed'to a 
prompt and full remedy, so that he would sjuffer 
no loss through unnecessary delay. The “stjays” 
at bar involve a denial to the plaintiffs of a prompt 
and full adjudication of their cases in any juris¬ 
diction, in face of the certainty that they j will 

suffer great and irreparable losses during the 

1 

long and enforced delay. j 

Equally inapplicable is the case of Di Giovanni 
v. Camden Insurance Association, 296 U. S.| 64, 
cited by defendants (brief, pp. 18 and 19; 46)| for 
the proposition that the maintenance of a biljl in 
equity to enjoin a multiplicity of suits does not| de¬ 
pend upon exact identity of parties or issues. iThe 
court there was speaking of a situation where jone 
party seeks to unite in a suit in equity numeripus 

suits instituted against him in law. Such a siiit, 

1 

in effect, enjoins prosecution of the law suits j by 
offering the plaintiffs in those suits another forum 
where all claims may be litigated promptly irj a 
single case. Obviously, in such a situation abso- 
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lute identity of issues and parties is not essential, 
but only such identity as will permit the single 
court promptly to determine the rights of all of 
the litigants. 

It seems too plain for argument that nothing 
in Mr. Justice Stone’s opinion in that case can 
possibly lend support to the theory, implicit in the 
defendants’ argument here, that a defendant in 
a bill to enjoin a multiplicity of actions at law can, 
in that suit, not only be enjoined from prosecuting 
his own independent actions at law, but can also 
be prevented from litigating in the suit in equity 
the issues which he has thus been enjoined from 
litigating separately at law. 

In their discussion of Kansas City Southern 
Railway v. United States, 282 U. S. 760 (Brief, 
pp. 21-24), the defendants have completely ig¬ 
nored the crucial statement by Chief Justice 
Hughes which distinguishes from the cases at 
bar the dictum in that case relied upon by the 
defendants. In that case a number of railway 
companies had been parties to a single proceeding 
in which an order had been entered by the Inter¬ 
state Commerce Commission. Two groups of 
companies attacked the order, one group filing a 
suit in Kentucky and the other filing suit some 
time later in Missouri. The Commission and the 
Government made no reference in their answer 
in the Missouri suit to the prior suit in Kentucky. 
The Kentucky suit resulted in a decree sustaining 
the order of the Commission. The Commission 
and the Government thereupon filed an amended 
answer in the Missouri suit, on the day of final 
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hearing, setting up the decree in the Kehtucky 
suit as an affirmative defense and claiming that, 
under the Act redistributing the jurisdiction of 
the Commerce Court, the jurisdiction qf one 
district court could not be invoked to Isnjoin 
an order of the Commission after the ordeir had 
been sustained by another district court, j The 
Supreme Court overruled that affirmative defense, 
but sustained the Commission’s order oh the 
merits. In overruling the affirmative defense, the 
Supreme Court held that the court in Missouri 
committed no error in proceeding with the clause, 
notwithstanding the prior decision of the coijrt in 
Kentucky, but it announced, by way of dictum, 
that the court in Missouri might, in its spund 
discretion, have stayed the case before it penjding 
the decision in the Kentucky case. The Supreme 
Court clearly pointed out the basis of this dictum 
in the following language (p. 763, italics ouYs ) : 

‘‘The appellants”, (the railway companies) 
“upon proper application, coidd have been 
allowed to intervene in the earlier suit *j* * 
and coidd have presented there all of their 
grounds of attack upon the orders in ques¬ 
tion” | 

i 

The Court’s dictum was merely another ; il¬ 
lustration of the principle we have previously 
pointed out—that a plaintiff’s suit may be stayed, 
for proper reasons (in order, for example, ; to 
avoid an unseemly conflict of jurisdiction^), 
where he has a complete and prompt remedy \ in 
another pending suit, in which he is already a 
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party or in which he has the right to become a 
party by intervention. The plaintiffs at bar have 
no such remedy, and the whole purpose of the 
stay procured by the defendants is to prevent the 
plaintiffs from procuring an adjudication of their 
rights in any suit until after these defendants 
have prosecuted their own suit against Electric 
Bond and Share to a decision in the United States 
Supreme Court. 

The defendants admit (p. 27) that “a court, of 
course, may not lightly grant a stay which would 
hurt, prejudice, or delay the rights of the party 
stayed to the decree or judgment which he seeks 
from the court granting the stay”. That, of 
course, is the very gravamen of this appeal. But 
they go on to say that the questions involved, in¬ 
cluding identity of parties and of issues, “are not 
matters of rule but of judgment”. Certainly the 
defendants can not mean that these questions 
are so much a matter of judgment as to be un- 
reviewable—this would be contrary to the vol¬ 
uminous and unquestionable authority which has 
erected certain standards and boundaries to guide 
and reasonably limit the exercise of such “judg¬ 
ment”; much of which is discussed in the plain¬ 
tiffs’ main brief.* One of these standards is that 

*We shall not attempt in this reply brief to consider 
the many technical distinctions which the defendants have 
made in an effort to attack the applicability of the cases 
cited and discussed in the plaintiffs’ main brief. The 
meretricious! character of the arguments they offer in sup¬ 
port of these distinctions merely emphasizes the funda¬ 
mental applicability of the plaintiffs' cases and the wholly 
unprecedented character of the order appealed from. 
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when a cause is staved to await the determination 
of another litigation the stay is only justified, if, 
among other things, the other litigation will j com¬ 
pletely dispose of the issues in the case fo be 

! 

stayed (granting, to be sure, that the partie^ and 
issues need not be literally identical to achieve 
this purpose). This standard the order of the 
court below flagrantly violated. j 

III. | 

THE AVOIDANCE OF A MULTIPLICITY OF 
SUITS WAS NOT THE REAL PURPOSE OF ’fTHE 
DEFENDANTS’ MOTIONS. j 

l 

I 

I 

i 

Even when they argued their motions in the 
lower court the defendants could not have had 
any real fear that without these stays they might 

i 

be compelled to try simultaneously or in rapid 
succession the ‘‘fifty cases” brought against them 
by unregistered holding companies in various 
courts to test the constitutionality of the Act. 
They admit (brief, p. 57) that they had alrejady 
received and ignored the suggestions of {the 
industry that Government counsel cooperate! in 

i 

the selection of three or four typical cases to be 
consolidated for a test of the Act. while the riest 
of the cases were held in abeyance. It was proved 
to the lower court that even before the defend- 

i 

ants filed their motions they had received a[nd 
ignored a similar suggestion from counsel for 
these plaintiffs, and it is admitted that at the 
hearing below the defendants rejected a renevfal 

i 

i 

i 

I 

i 

I 

i 
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of that offer from counsel for the plaintiffs.* In 
face of such a record it is idle for the defendants 
to argue that their purpose in procuring these 
stays was to avoid the burden of defending a mul¬ 
titude of suits. 

Even without regard to their rejection of such 
offers, the defendants knew that no court would 
force them to trial at a time which would be un¬ 
reasonably inconvenient for them. Furthermore, 
it was known and conceded at the hearing below 
that the defendants would not have to defend any 
of the cases outside of the District of Columbia, 
and, as was then expected, those cases have since 
been disposed of by the quashing of the service 
on these defendants and bv the defaults of the 

y 

local defendants. 

None of those cases has been recommenced in 
the District of Columbia, but in the unlikely con¬ 
tingency that any of them might be, the defend¬ 
ants have the protection of the offer of these 
plaintiffs and of the spokesmen for the industry 
(■which is hereby renewed) to agree with the 
defendants on the consolidation of two or three 
typical cases for trial, and they also have the 
certainty of protection through the power of the 
lower court to arrange a time of trial which will 
suit their reasonable requirements, with due re¬ 
gard to the trial of the Bond and Share case and 
also their other engagements. 

As to the five other cases pending in the District 
of Columbia, it is admitted (see defendants’ brief, 


*See par. 26 of plaintiffs’ petition for leave to appeal. 
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p. 14) that the plaintiffs in all of them offered in 
the court below to hold them in abeyance uijitil the 
two cases of these plaintiffs were tried. 

It is therefore demonstrated here, as |t was 
below, that the alleged multitude of suit£ con¬ 
fronting the defendants is purely imaginary, a 
specter conjured up solely for purposes of I argu¬ 
ment. In reality, this “multitude” is composed of 

the defendants’ own Electric Bond and \Share 

\ 

case in New York and the two suits of these plain¬ 
tiffs, the latter to be consolidated for triaj. 

In our main brief we stated (p. 72): 

“The notion that the resources of the Depart¬ 
ment of Justice and of the Commission would 
be unreasonably taxed, or that their com¬ 
bined legal staffs are ‘inadequate’ or| ‘un¬ 
qualified’ to engage in the trial of the Bond 
and Share case and also in the consolidated 
trial of two or three other test cases selected 
by defendants in cooperation with th^ in¬ 
dustry is too absurd for argument.” 

i 

If this statement were not true, it certainly called 
for direct challenge by the defendants in \heir 
answering brief. And yet their brief does not even 
refer to it. j 

It is true that the Attorney General in his joral 
argument in this Court asserted that it would be 
burdensome for the defendants to have to pre¬ 
pare for the trial of the plaintiffs’ two cases. That 
assertion is not susceptible of proof. The (gov¬ 
ernment already has all the material facts a$ to 
these plaintiffs collected and in its files. And if it 
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is correct in its claim that most or many of the 
issues of law and fact in the plaintiffs’ cases will 
be presented in the Electric Bond and Share case, 
its preparation for the trial of that case will also 
cover most of the preparation for the trial of these 
cases. 

In any event, whatever time the defendants 
really need for the preparation and trial of the 
plaintiffs’ cases will of course be allowed by the 
trial court. Counsel for the defendants cannot 
reasonably pretend that a complete stay of all pro¬ 
ceedings in the cases for a period of two or three 
years is necessary to give them reasonable time 
for such preparation and trial. And yet that pre¬ 
tense is all that now remains to support these 
stays! 

The facts on this appeal show beyond a doubt 
that the defendants’ motions were not made in 
order to avoid a “multiplicity” of suits, but were 
made as part of a plan to insure that the constitu¬ 
tionality of the Act should be passed on first in a 
single suit of the defendants’ own selection, in 
which the defendants’ ozvn specially selected 
adversary should he the sole defendant. 

The stay they have procured operates to pre¬ 
vent these plaintiffs, for an indefinite period of 
years, from taking a single step towards the adju¬ 
dication of any of the questions presented in their 
cases, including the vital question zvhether the Act 
is constitutional as applied to corporations organ¬ 
ised and operating like the plaintiffs, as distin¬ 
guished from the Electric Bond and Share group. 
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Litigants who have brought or are intending to 
bring a “multiplicity” of actions against tike same 
defendant, which actions they are enjoined from 
bringing or further prosecuting by that | defen¬ 
dant’s bill to enjoin them, have the opportunity of 
trying in the very suit in which they are enjoined 
the same issues which they have been enjoined 

~ i 

from trying in their separate suits. Thus, not 
only is the possible tangle of separate issues sim¬ 
plified, but also the actual trial as well as tlxe final 

i 

decision of each separate action is expedited .j And 
yet the defendants at bar actually seek to justify 
the stays which they have obtained on the analogy 
of a bill in equity to enjoin a multiplicity bf ac¬ 
tions at law! 


IV. 


INJURIES TO PLAINTIFFS FROM THE SiTAY. 


The Offer of a Temporary Injunction J 

The defendants’ brief asserts dogmatically in 
several places that by accepting the temporary 
injunction which they have offered during 1 , the 
running of the stay the plaintiffs could avoicj the 
damages alleged in their bills. There is not, how¬ 
ever, a paragraph or sentence in the brief w|hich 
even attempts to present any argument in sup¬ 
port of this assertion, or attempts to refutei the 
demonstration in our main brief (pp. 22-29) j:hat 
the plaintiffs will continue to suffer great land 
irreparable injury until they obtain the final relief 


i 
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for which they pray. Counsel for the defendants 
were also entirely silent on this point in their oral 
argument. 

The defendants do not deny that the only effect 
of a temporary injunction would be to remove 
threats of immediate prosecutions under the penal 
provisions of the Act. But it is not any threat of 
immediate prosecution which injures the plain¬ 
tiffs. They would welcome such prosecution and 
they did not seek any temporary injunction to en¬ 
join it, because the defendants, by such prosecu¬ 
tion, would precipitate an undeniable opportunity 
for that prompt test of the constitutionality of 
the Act as applied to these plaintiffs which the 
plaintiffs are seeking, and which the defendants 
are, by these stays, attempting to evade and pre¬ 
vent. 

As pointed out in our main brief, the real and 
immediate injury these plaintiffs suffer comes 
from the cloud which the Act casts upon the 
legality of most of their contracts and activities, 
and the overhanging threat of distnemberment 
and dissolution in 1938. Whether the plaintiffs 
register under the Act or not, this cloud and 
threat combine to paralyze their business, and that 
paralysis will continue until the cloud and threat 
are removed. 

The facts showing these injuries are set out 
fully in the plaintiffs’ bills, and they are so ob¬ 
viously irrefutable that they are nowhere denied 
by the defendants. With the record bare of any 
such denials and with not even a pretense of ar- 


15 


griment by the defendants to support their inaked 

i 

and unsupportable assertion that a temporary in¬ 
junction would protect the plaintiffs from injury, 
it is established beyond dispute that the plaintiffs 
will suffer constantly increasing and irreparable 
injury until it is finally adjudicated that th£ Act 
is unconstitutional as applied to them. j 

I 

j 

Will Plaintiffs be Injured by the Stayt\ 

Since these injuries to the plaintiffs during the 
period of delay cannot be disputed, the only; way 

i 

the defendants can show that the stay doet not 
injure the plaintiffs is to show that it will notlpro- 
duce any delay in a final adjudication that the Act 
is unconstitutional as applied to the plaintiffs.\ 
They make but little pretense at such an argu¬ 
ment because here again the record forecloses 
them. Obviously, to make a plausible arguitient 
on this point the defendants would have to sljow, 
among other things, that 

i 

(a) The Bond and Share case will j:er- 

tainly be decided by the United States Su¬ 
preme Court; | 

(b) The Bond and Share decision by jthe 
Supreme Court will certainly be on the merits 
of the constitutionality of the Act; and 

s 

(c) A decision that the Act is constitu¬ 
tional as applied to the Bond and Share sys¬ 
tem will necessarily settle all questions of the 
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constitutionality and validity of the Act as 
applied to the plaintiffs. 

(a) Will the Bond and Share case certainly 
be decided by the United States Supreme Court? 
On this point the defendants’ case for the stay 
breaks down at the very outset. As we pointed 
out in our main brief (p. 20), any one of a num¬ 
ber of reasonably possible contingencies may pre¬ 
vent any decision by the Supreme Court in the 
Bond and Share case. Registration by the Bond 
and Share group, or reorganization to avoid the 
Act, or dismissal of its appeal by the losing party, 
might prevent any decision by the Supreme Court, 
leaving these plaintiffs, after a year or two of 
wasted time and accumulated losses, to face fur¬ 
ther years of delay before their cases could be 
decided. The rights of these plaintiffs would thus 
be at the mercy of a change of mind or plan by 
either the Government or Bond and Share, while 
the plaintiffs stood helpless to protect themselves. 

The defendants have made no attempt, either in 
their brief or in the oral argument, to answer this 
point, because it cannot be answered. 

(b) Will the Bond and Share decision certainly 
be on the merits? By its bill in the Bond and 
Share case the commission seeks to limit the 
issues in the case solely to the two sections 
of the Act relating to registration (Rec. pp. 97-8). 
By its reply it reasserts that position, asks a dis¬ 
missal of the cross-bill on the ground that the con¬ 
stitutionality of the other provisions of the Act 
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cannot be attacked until the defendant companies 

I 

have registered, and then seeks to prevent a |deci¬ 
sion on the constitutionality of either the regis¬ 
tration provisions or the other provisions of the 
Act on the ground that the Bond and Share 
Companies do not come into court with (jrlean 
hands and are in effect estopped to challenge 
the validity of any of the provisions of the j Act 
because of their alleged conduct in advocating the 

• I 

enactment of a regulatory act by Congress j(see 
defendants’ brief, pp. 84-5). j 

An erroneous decision by the lower court jsus- 
taining either of these defenses and reverse^ by 
the Supreme Court, would inflict two years’ waked 
time and accumulated losses on these plaintiffs, 

1 

and would leave them with a further prolonged 
delay to face while the Bond and Share case was 
again tried below and carried to a final decision 
by the Supreme Court on the merits. Or a deci¬ 
sion by the lower court sustaining the “unclean 
hands” defense, affirmed by the Supreme Coijirt, 
would leave these defendants with the same tjwo 
years of losses and wasted time, faced by the 
necessity of going forward to trial and appeal; of 
their own cases. j 

It is no answer for the defendants to say that 
the lower court here might make the same errone¬ 
ous decision as the New York court, or that sirini- 

' # j 

lar acts of estoppel might be proved against these 

1 

plaintiffs. There certainly is no presumption tl|at 
the same errors would be committed by bcjth 
courts, or that these plaintiffs are estopped i if 
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Bond and Share is estopped. These plaintiffs 
are entitled to a prompt adjudication of their own 
cases, on their own facts and issues, and they can¬ 
not justly be forced to wait for years while their 
rights are subjected to the multiplied hazards and 
delays growing out of the Bond and Share liti¬ 
gation. 

(c) Would a decision that the Act is consti¬ 
tutional as to Bond and Share settle its constitu¬ 
tionality as applied to plaintiffs? The defend¬ 
ants in their case below made no claim that a 
decision that the Act was constitutional as to 
Bond and Share w^ould do more than “simplify 
the issues” and serve as a “valuable precedent” in 
the cases at bar. The most they venture to claim 
in their brief here is that such a decision would 
“materially reduce, if not eliminate, the issues of 
law and fact” in the cases at bar (brief, pp. 71-2), 
or would “enormously simplify the issues in the 
present suits, if not eliminate them altogether” 
(brief, pp. 75-6). And what the lower court said 
on this point was that “A decision by the 
Supreme Court in the Bond and Share case, even 
if it should not dispose of all the questions in¬ 
volved, would certainly narrow the issues in the 
pending cases and assist in the determination of 
the questions of law involved” (R. p. 43). 

In view of the vital differences between the 
facts alleged by the Government showing the in¬ 
terstate character of the Bond and Share system 
and operations, and the facts alleged by the plain- 
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tiffs here showing that their systems and jopera- 
tions are not interstate in character (see out main 
brief, pp. 85-90), it is perfectly apparent that a 
decision that the Act is constitutional as toj Bond 
and Share would still leave the plaintiff^ with 
long and bitter litigation ahead of them, an<jl with 
their status and rights substantially as unsettled 
as they are today. j 

That is the intolerable and indisputable result 
of these stays, even if none of the contingencies 
we have pointed out above intervened to pijevent 
a decision of the Bond and Share case bly the 
Supreme Court on the merits. In face of i such 
a result, we submit that nothing can be sai4 that 


would justify or excuse the order for the ^tays. 

A plaintiff cannot lawfully be stayed from pjrose- 

| 

cuting his case merely to enable his adversary to 
prosecute another case through the trial and ap¬ 
pellate courts for the purpose of setting a prece¬ 
dent on some of the issues in the staved case. A 
stay under such circumstances violates every prin¬ 
ciple laid down by the authorities on this question. 


DEFENDANTS’ THREAT TO DEFAULT! OR 
NOT TO APPEAL FROM A PERMANENT 
DECREE AGAINST THEM. 

The defendants have repeated in their brief the 
argument they made in the court below, that 
they are entitled to the stay which they request 
because, if the stay is not granted, they m\ght 



20 


default or might not appeal from a decree against 
them. They argue that such a decree would be 
voidable or vacatable if the Supreme Court should 
later uphold the Act in the Bond and Share case, 
and they conclude from this that a final decree of 
the court below would give the plaintiffs no more 
protection than would an interlocutory injunc¬ 
tion.* 

In our main brief (pp. 78-84), we showed why 
we regard this argument (a) as an unjustifiable 
attempt to coerce the Court, and (b) as com¬ 
pletely self-defeating, since it shows that, if the 
defendants are right in their law as to the nullity 
of the threatened default decree or other un¬ 
appealed decree, they have nothing to fear from 
it, and therefore do not need the stay they ask. 

To what we have said in our main brief, we 
will add only the following: 

1. Even the defendants do not deny that a 
default decree would be res judicata as to every 

*The following statement appears on page 69 of defend¬ 
ants’ brief: “The appellants themselves repeatedly told 
the trial court that only a final adjudication by the Supreme 
Court can give them the assurance for which they are 
asking.” 

This statement is not true, and we cannot understand 
how' counsel could have made it. Its purpose wmuld seem 
to be to convince the Court that on the argument below we 
agreed with the position of the defendants that an un¬ 
appealed decree of the court below in favor of the plain¬ 
tiffs would be worthless if the Supreme Court should later 
hold in the Bond and Share case that the Act was consti¬ 
tutional as to companies like the plaintiffs. The position 
of the plaintiffs on this question of law was exactly the 
same in the court below as it is here, — namely, that the 
defendants are wrong on this point. (See infra, p. xvi. 
Appendix B.) 
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fact alleged in the plaintiffs’ bills. Therefore, 
even on the defendants’ theory, such a| decree 
would be wholly unaffected by any decisioiji of the 
Supreme Court in the Bond and Share case which 
does not hold squarely that the Act is constitu¬ 
tional as against holding companies doin'p busi¬ 
ness of the kind and in the manner which the 

i 

plaintiffs’ bills allege that the plaintiffs do .j 

2. Although (for the reasons stated jin our 

, 

main brief) we believe it to be wholly j imma¬ 
terial on this appeal whether the defendants are 
right or wrong in their theory as to thp legal 
effect which the supposed decision of the Supreme 
Court in the Bond and Share case would have on 
default decrees in the plaintiffs’ cases, neverthe¬ 
less we believe that the theory is thoroughly un¬ 
sound. Therefore, in case the Court should care 
to consider the question, we refer to our discus¬ 
sion of the cases in Appendix B. 


PLAINTIFFS’ RIGHT TO RELIEF IN EQUITY. 

. 

The defendants’ answer to the petition for 
leave to appeal contained the following express 
admission (par. 9) : 

“The respondents aver that whether the 
petitioner’s bill is ultimately determined to be 
with or without equity is irrelevant to the 
granting or denying of the stay. Tl}e re¬ 
spondents did not move to dismiss petitioner’s 
bill.” | 

i 

i 


i 
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In the face of this their own disclaimer of the 
relevancy of this matter, the defendants not only 
now argue in their brief that the bills fail to show 
that the plaintiffs are entitled to equitable relief, 
but they do not hesitate to insinuate that the reason 
why the plaintiffs’ brief has not discussed the 
question is because the plaintiffs are apprehensive 
of it and wish to avoid it. They say (p. 110) that 
the plaintiffs have not “ventured” in this Court, 
as they did below, to assert that their bills have 
equity !* 

Our main brief (pp. 22-29) shows exactly how 
and why the plaintiffs are today suffering irrepar¬ 
able injury which they will continue to suffer 
until they obtain the final relief demanded by their 
bills. We will not repeat the argument. That 
no remedy exists at law is undisputed. 

The Record shows that the plaintiffs need prob¬ 
ably no longer fear a multiplicity of prosecutions 
under the penal provisions of the Act; but the jur¬ 
isdiction of equity to enjoin a multiplicity of such 
prosecutions is only one branch of its age-old 
jurisdiction to intervene to prevent otherwise ir¬ 
reparable injury. 

What, then, is the ground for the defendants’ 
assertion that the bills lack equity? They assert 
that since there are no “present” threats to en¬ 
force the Act against these plaintiffs immediately, 
equity will not intervene to protect them, no mat¬ 
ter what other injuries they may be suffering. 

*We think it is fair for us to comment on the fact that 
the defendants have not “ventured” to move to dismiss 
the plaintiffs’ bills as showing no right to equitable relief. 
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Since, in spite of their previous disclaimer of 
its relevancy, the defendants have thus raised 
the question of the sufficiency of the bjlls, we 
have collected in Appendix A the cases'; which 
show incontrovertibly that the plaintiffs’ biljls state 

i 

a cause of action in equity. j 


VII. 

j 

“SEPARABILITY.” 

The defendants have charged the plaintiffs with 
“blowing hot and cold” on the question ^>f the 
“separability” of the sections of the Act dealing 
respectively with unregistered and with registered 
companies.* The charge is wholly unjustified. The 
plaintiffs’ position with respect to the provisions 
of the Act dealing with unregistered companies is 
simply this: That the question whether the [plain¬ 
tiffs can constitutionally be required to register 
under the Act must be determined on a consider¬ 
ation of the Act as a whole. The defendants, as 
we understand their brief, disagree, and Assert 
that this question must be determined solely on a 
consideration (a) of the provisions of thej Act 
dealing with unregistered companies, and (ty) of 
the facts as to the business of the unregistered 
company in question. 

Moreover, wholly regardless of any question of 
technical legal “separability ”, the provision^ of 
the Act which are today causing these unregis- 

I 

tered plaintiffs irreparable damages include j the 


*See defendants' brief, p. 86, footnote. Inconsistencies 
on this question of “separability” are also charged in bther 
places in the brief. 
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provisions of the Act dealing with registered com¬ 
panies. Why this is so is fully explained in the 
plaintiffs' main brief. 

Of course, the plaintiffs do not (as the defend¬ 
ants’ brief would seem to argue) take the absurd 
position that an unregistered holding company can 
enjoin the Commission from enforcing against 
it any provision of the Act with respect to regis¬ 
tered companies. Neither have the plaintiffs taken 
the equally absurd position that if any one provi¬ 
sion of the Act be found unconstitutional, so is 
the whole Act. Neither have they asserted that 
there is any specific single provision or section of 
the Act the unconstitutionality of which will carry 
the whole Act with it. 

The contentions made by the plaintiffs, as stated 
above, indicate the only ways in which the pro¬ 
visions of the Act dealing with registered com¬ 
panies are material on the plaintiffs’ bills or on the 
defendants’ motions for their stays; and it is only 
with respect to these two matters that the plain¬ 
tiffs have taken, either in their bills or on these 
motions, any position that can be understood as a 
position with respect to any question of the “sep¬ 
arability” of the provisions of the Act.* 

*The defendants’ brief contains many misleading and 
prejudicial statements referring to matters wholly outside 
of the Record, including among other things alleged actions 
or statements by Mr. Harrison Williams, Mr. H. Hobart 
Porter and others, quoting alleged testimony of Judge 
Healy before Committees of Congress, and extending 
even to hearsay reports of plaintiff’s business operations 
taken from newspapers. We refrain from commenting on 
this conduct of defendants’ counsel and from replying to 
these statements of alleged facts, except to point out that 
even if true they would be obviously entirely irrelevant to 
any issue on this appeal. 
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The Appellants respectfully request th^t the 
order of the Supreme Court of the District of 
Columbia staying further proceedings be reversed. 

John C. Higgins, 
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APPENDIX A 
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Plaintiffs’ Right to Relief in Equity. j 

I 

The discussion of this question in the defend- 

! 

ants’ brief wholly ignores the distinction^ vital 
here, between two classes of cases. The first 
class involves situations where the injury to '[plain¬ 
tiffs is due solely to threats to enforce penalties 
or start criminal proceedings. In such cas^s ob- 

I 

viously the right to relief will almost always de¬ 
pend on the existence of a threat to enfoitce at 
once or soon. Otherwise there will usually j)e no 
injury. The second class of cases comprises [those 
in which existing legislation carrying othe f po- 

i 

tentiality of injury than merely penal provisions 
will not be made effective until some distant date, 
because the officials cannot or will not threaten 
immediate action. ! 

i 

A law of this sort which is not to take ejffect 
until some date in the future presents the situation 
of present inability to enforce. The instant cjases 
present the situation of a law which, by its tefms, 
may be presently enforced, but which the officials 
charged with its enforcement say they will j not 
presently enforce against unregistered companies. 
They are, however, administering and enforcing 
its provisions against all registered companies; 
they assert its constitutionality and applicability 
to these plaintiffs and all similar unregistered 
companies; they are seeking to enforce it by ac¬ 
tion in the courts against one group of unreg- 

i 

i 

i 


i 
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istered companies which they assert to be just 
like the plaintiffs as far as the application of the 
Act is concerned; and they declare their intention 
to enforce it against the plaintiffs and all un¬ 
registered companies as soon as they can procure 
a decision of the Supreme Court holding it con¬ 
stitutional. 

In such a situation, there being no threat of 
imminent action to enforce penalties against the 
plaintiffs, the question is merely whether the 
threat of eventual enforcement is causing pres¬ 
ent damage. If it is, the need for relief is 
precisely the same as if the ‘‘threat” were to en¬ 
force at once. Equity would belie its name 
if it made imminence of action the test of juris¬ 
diction. Imminence of irreparable injury is the 
real test—imminence of action being obviously 
merely a circumstance which is sometimes rele¬ 
vant in determining imminence of injury. 

With these remarks, we pass to a consideration 
of the cases. 

Pierce v. Society of Sisters, (1924) 296 Fed. 
928; (1925) 268 U. S. 510, is probably the lead¬ 
ing case. That was a suit to enjoin the enforce¬ 
ment of a statute requiring parents to send their 
children to public schools, a statute ivhich was 
not to go into effect for nearly three years after 
the institution of the suit. Plaintiff, as the owner 
of a private school, complained it was being 
presently injured by the mere existence of the 
statute and the announced determination of the 
officials to enforce it when and if it went into 



effect three years hence. Plaintiff alleged that it 
was presently injured because third persons, 
such as teachers and parents, were detejrred 
from entering into their normal contract relation¬ 
ships with plaintiff by reason of the menace o| the 
prospective operation of the statute. Of coUrse, 
there were no threats of action against the plain¬ 
tiff, a private school, because the statute contained 
no penalties against private schools: it did j not 
even mention them. Its sole requirement ^vas 
that parents should send their children to piiblic 
school during certain months of the school yjear. 
And equally of course there was no threat orj in¬ 
dication of action by any official to enforce!the 
statute during the three year period before it ivas 
to go into effect. 

The essential issue at bar was consequently 
directly involved in that litigation. There being 
no threat of imminent action, nor indeed, any pos¬ 
sibility thereof, it was contended that equity 
should not entertain the action, because of “prerpa- 
turity.” | 

In demonstrating the unsoundness of this con¬ 
tention, the court of three judges (Gilbert, Bhan 
and Wolverton, /./.) through Judge Wolverton 

i 

wrote: ! 

i 

“One of the searching questions involved 
by the controversy is whether the causes hajve 
been prematurely brought. It will be notjed 
that the act complained against is to becorjne 
effective on and after the 1st day of Septem¬ 
ber, 1926, more than 2 years and 5 months 


iv 


hence. This presents one of the elements 
which must be considered, along with the 
rest, for ascertaining and determining 
whether, under the showing made, the com¬ 
plainants, or either of them, are meeting with 
irreparable and irremediable injury, which 
may not be as speedily and adequately met by 
such remedies as the law side of the court 
may afford. The principle that the remedy at 
law, if relied upon to supplant the equitable 
jurisdiction, must not only be plain, speedy, 
and adequate, but as adequate, complete, prac¬ 
tical, and efficient to meet the ends of justice 
as that in equity, is so well settled as to need 
no citation of authorities. See, however, 
Terrace v. Thompson, supra. 

* * * * 

“Now, although the time at which the act 
is to become effective is somewhat remote, it 
is quite apparent, from the allegations of 
the bills, the work of destruction of complain¬ 
ants’ occupation has already set in. They 
are losing their patronage, traceable directly 
to the fact that the act is a statute duly 
adopted and promulgated. * * * The damage, 
of course, is irreparable, and compensation 
does not afford adequate relief. The injury 
being of a quality that is continuous and ac¬ 
celerating. it must be stayed if the ends of 
justice are to be met. * * * 

“It cannot be questioned that a party af¬ 
fected by an unconstitutional act need not 
wait until some step is taken, under the act, 
that would affect him injuriously. ‘One does 
not have to await the consummation of 
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threatened injury to obtain preventative re¬ 
lief.’ Pennsylvania v. West Virginia\ 262 
U. S. 553, 43 Sup. Ct. 658, 67 L. Ed. jlll7. 
See, also, Vicksburg Waterworks Co. v. 
Vicksburg, 185 U. S. 65, 22 Sup. Ct. 58j5, 46 
L. Ed. 808, where the court says: 

‘But it is one of the most valuable! fea¬ 
tures of equity jurisdiction, to anticipate 
and prevent a threatened injury, where 
the damages would be insufficient or |irre- 
parable. The exercise of such jurisdic¬ 
tion is for the benefit of both parties; in 
disclosing to the defendant that he is .pro¬ 
ceeding without warrant of law, and in pro¬ 
tecting the complainant from injuries 
which, if inflicted, would be wholly destruc¬ 
tive of his rights .’ * * * 

“However, considering that injunctive 
relief is appropriate to prevent threatened or 
impending irreparable injury and damage to 
one’s property rights, it can hardly be further 
urged that it is inapplicable here becausej the 
suits were prematurely instituted. |The 
present bills of complaint show, not only a 
threat to enforce the act when it becomes 
effective, but that complainants are suffer¬ 
ing irremediable injury now, which will Con¬ 
tinue with increasing detriment and daniage 
until their principal occupations are destroyed 
and they are deprived of their property jand 
property rights. We think the suits were 
not prematurely brought.” (Italics ours.j) 

j 

In affirming this view of the law, the Supreme 
Court ( Pierce v. Society, (1925) 268 U. S. 510, 


i 
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536) first pointed out that there was a present 
injury to plaintiff’s right to conduct its business; 
that is, a practical interference with its entering 
into long term contracts for supplies, equipment, 
teachers and pupils, all this arising from the mere 
existence of the statute and the public announce¬ 
ment of its validity by the prosecuting officers, 
with their intention to attempt to enforce it when 
it should go into effect years later. 

The Court accordingly decided that there was a 
present injury which equity should relieve, saying 
succinctly: 

“The suits were not premature. The in¬ 
jury to appellees was present and very real, 
not a mere possibility in the remote future. 
If no relief had been possible prior to the 
effective date of the Act, the injury would 
have become irreparable. Prevention of im¬ 
pending injury by unlawful action is a well 
recognized function of courts of equity.” 
(Italics Ours.) 

Terrace v. Thompson , (1923) 263 U. S. 197, 
is another case where the same question of 
“prematurity” was raised. There the law pro¬ 
hibited transfers and leases of land to aliens. The 
suit was brought by a citizen landowner, alleging 
that the law was deterring the leasing of his land 
to an alien Japanese. The claim of the defend¬ 
ant that the bill lacked equity was based on the 
fact that the only action which the officials con¬ 
templated taking under the law with respect to 
“the alleged contemplated lease” (which lease, it 
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thus appears, the officials first learned of through 
the bill) would be a single criminal proceeding 
against the landowner, if after the proposed lease 
was consummated, an investigation should j dis¬ 
close its illegality.* 

This contention of “prematurity” was descijibed 

by the Supreme Court as follows: 

' 

“The Attorney General questions the |jur- 
isdiction of the court to grant equitably re¬ 
lief even if the statute be unconstitutional. 
He contends that the appellants have a plain, 
adequate and speedy remedy at law; that] the 
case involves but a single transaction, land 
that, if the proposed lease is made, the only 
remedy which the State has, so far as tivil 
proceedings are concerned, is an escheat 
proceeding in which the validity of the jlaw 
complained of may be finally determined; 
that an acquittal of the Terraces of the cijim- 
inal offense created by the statute would pro¬ 
tect them from further prosecution, and that 
Nakatsuka is liable criminally only upon! his 
failure to disclose the fact that he holds] an 
interest in the land.” 

In overruling this contention, the Supreme 
Court pointed out that the statute purported to op¬ 
erate directly to prevent the consummation of Jthe 
proposed contract between the plaintiff and a t^ird 
person and that if the statute was unconstitutiohal, 
this, in itself, constituted an injury to plaintiff’s 
rights against which equity would relieve. The 
Court said: 

*The defendant so pledged himself in an affidavit £led 
in the lower court. 
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“The Terraces’ property rights in the land 
include the right to use, lease and dispose of 
it for lawful purposes (Buchanan v. Warley, 
245 U. S. 60, 74), and the Constitution pro¬ 
tects these essential attributes of property 
{Holden v. Hardy, 169 U. S. 366, 391), and 
also protects Nakatsuka in his right to earn 
a livelihood by following the ordinary oc¬ 
cupations of life. Truax v. Raich, supra; 
Meyer v. Nebraska, 262 U. S. 390. If, as 
claimed, the state act is repugnant to the due 
process and equal protection clauses of the 
Fourteenth Amendment, then its enforce¬ 
ment will deprive the owners of their right 
to lease their land to Nakatsuka, and deprive 
him of his right to pursue the occupation of 
farmer, and the threat to enforce it consti- 
utes q. continuing unlawful restriction upon 
and infringement of the rights of appellants, 
as to which they have no remedy at law which 
is as practical, efficient or adequate as the 
remedy in equity. And assuming, as sug¬ 
gested by the Attorney General, that after 
the making of the lease the validity of the 
law might be determined in proceedings to 
declare a forfeiture of the property to the 
State or in criminal proceedings to punish 
the owners, it does not follow that they may 
not appeal to equity for relief. No action 
at la\y can be initiated against them until 
after the consummation of the proposed lease. 
The threatened enforcement of the law de¬ 
ters them. In order to obtain a remedy at 
law, the owners, even if they would take the 
risk of fine, imprisonment and loss of prop¬ 
erty, must continue to suffer deprivation of 
their right to dispose of or lease their land 
to any such alien until one is found who 
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will join them in violating the terms of j the 
enactment and take the risk of forfeiture. 
Similarly Nakatsuka must continue to! be 
deprived of his right to follow his occupa¬ 
tion as farmer until a land owner is found 
who is willing to make a forbidden transfer 
of land and take the risk of punishment. The 
owners have an interest in the freedom! of 
the alien, and he has an interest in their 
freedom, to make the lease. The state j act 
purports to operate directly upon the consum¬ 
mation of the proposed transaction between 
them, and the threat and purpose of the At¬ 
torney General to enforce the punishments 
and forfeiture prescribed prevent each frpm 
dealing with the other. Truax v. Raich, 
supra. They are not obliged to take the 
risk of prosecution, fines and imprisonment 
and loss of property in order to secure |an 
adjudication of their rights. The complaint 
presents a case in which equitable relief mjay 
be had, if the law complained of is shown 
to be in contravention of the Federal Con¬ 
stitution.” I 

i 

Euclid v. Ambler Co., (1926) 272 U. S. 3^5, 
is another illustration of the same principle. The 
plaintiff, a landowner, alleged that a zoning lajw 
deterred prospective buyers for industrial ahd 
commercial uses, “because of the existence of tljie 
ordinance and the necessity thereby entailed bf 
conducting burdensome and expensive litigation 
in order to vindicate the right to use the land fcj>r 
lawful purposes”. I 

The decision of the Court that the action w^s 
not premature was specifically based upon the aji- 




legations of the bill that the ordinance of its own 
force operated to destroy possibilities of sale and 
constituted a present invasion of property rights. 
The Court said (p. 386) : 

“A motion was made in the court below to 
dismiss the bill on the ground that, because 
complainant [appellee] had made no effort 
to obtain a building permit or apply to the 
zoning board of appeals for relief as it might 
have done under the terms of the ordinance, 
the suit was premature. The motion was 
properly overruled. The effect of the allega¬ 
tions of the bill is that the ordinance of its 
own force operates greatly to reduce the 
value of appellee's lands and destroy their 
marketability for industrial, commercial and 
residential uses; and the attack is directed, 
not against any specific provision or provi¬ 
sions, but against the ordinance as an en¬ 
tirety. Assuming the premises, the exist¬ 
ence and maintenance of the ordinance, in 
effect, constitutes a present invasion of ap¬ 
pellee's property rights and a threat to con¬ 
tinue it. Under these circumstances, the 
equitable jurisdiction is clear. See Terrace 
v. Thompson , 263 U. S. 197, 215; Pierce v. 
Society of Sisters, 268 U. S. 510, 535.” 

The same sort of alleged “prematurity” and 
lack of equity was also urged in Vicksburg Water¬ 
works Co. v. Vicksburg, (1902) 185 U. S. 65. In 
that case the city was considering the possible con¬ 
struction or purchase of a plant in alleged in¬ 
fringement of plaintiff’s franchise. As in the 
case at bar, the city was proceeding to try a “test” 
suit in the state courts and was not threatening 
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any steps to imperil plaintiff's rights unless\and 

I 

until a favorable decision in the other suit was 
had. The water company nevertheless brought 
suit in the federal court for an injunction. [The 
bill was dismissed for lack of equity, and in 1 , re¬ 
versing the lower court the Supreme Court jield 
that the suit was not premature and pointed I out 
that the intervention of equity in such a case isjfor 
the benefit of both parties. It discloses to thej de¬ 
fendant that he is proceeding or proposing to pro¬ 
ceed without warrant of law and it protects jthe 
plaintiff from injurious impairment of his rights. 
The Court said: j 

“It is further contended that the bill does 
not disclose any actual proceeding on [the 
part of the city to displace complainant's 
rights under the contract, that mere appre¬ 
hension that illegal action may be taken by the 
city cannot be the basis of enjoining such tic- 
tion, and that therefore the Circuit Court <jlid 
right in dismissing the bill. We cannot accede 
to this contention. It is one often made | in 
cases where bills in equity are filed to pre¬ 
vent anticipated and threatened action. l)ut 
it is one of the most valuable features [of 
equity jurisdiction, to anticipate and prevejnt 
a threatened injury, where the damages 
would be insufficient or irreparable. Tpe 
exercise of such jurisdiction is for the benefit 
of both parties; in disclosing to the defendant 
that he is proceeding without warrant of lajv, 
and in protecting the complainant from ip- 
juries which, if inflicted, would be wholly 



destructive of his rights. 
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In Pennsylvania v. West Virginia, 262 U. $. 
553 (1923), original suits were brought in the 
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Supreme Court by the States of Ohio and Pennsyl¬ 
vania to enjoin the State of West Virginia from 
enforcing a statute which, in the language of the 
Court, was “intended to compel the retention 
within the State [West Virginia] of whatever gas 
may be required to meet the local needs for all 
purposes.” The suits were brought a few days 
after the statute became effective. West Virginia, 
the defendant, contended that the suits were pre¬ 
mature since it did not appear that the privately 
owned corporations engaged in importing gas into 
the complainant States from West Virginia had 
threatened or intended to discontinue such impor¬ 
tation of gas or that any order had been made or 
threatened by the West Virginia Public Service 
Commission affecting the right of these corpora¬ 
tions to import gas into Ohio and Pennsylvania. 
The Court rejected this contention, because it 
found that the “situation when the suits were 
brought was such that the act directly and imme¬ 
diately would work a large curtailment of the 
volume of gas moving into the complainant 
States.” The Court said (pp. 592-593): 

“The second question is whether the suits 
were brought prematurely. They were 
brought a few days after the West Virginia 
act went into force. No order under it had 
been made by the Public Service Commis¬ 
sion; nor had it been tested in actual prac¬ 
tice. But this does not prove that the suits 
were premature. Of course they were not so. 
if it otherwise appeared that the act certainly 
would operate as the complainant States ap- 
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prehended it zvoidd. One does not have to 
await the consummation of threatened injury 
to obtain preventive relief. If the injury is 
certainly impending that is enough | 

In the case at bar of course, the injury cajused 
by the threat of eventual enforcement is already 
being inflicted. j 

In Darger v. Hill, (C. C. A. 9th Circ. 1935) 
76 F. (2d) 198, the plea of “prematurity” jwas 
made against an action to enjoin enforcement of 

i 

the Agricultural Adjustment Act as applied to 
intra-state milk dealers. A license under the j Act 
had been issued to the plaintiff, and the localj en¬ 
forcement officers were proceeding to hold a hear¬ 
ing on charges of alleged violations of the licejnse. 
Before this hearing was concluded, plaintiff 
brought his bill to determine whether he coulcj be 
constitutionally subjected to the regulations of j the 
Act. Defendants argued that plaintiff was inj no 
danger until and unless the pending hearing] re- 

I 

suited in a revocation of the license. But the cdurt 
held that the law and regulations purported toj in¬ 
terfere with plaintiff’s constitutional right to mjake 
the necessary contracts incidental to the condjuct 
of a lawful buisiness, and that under the authority 
of the Pierce and Euclid cases, supra, the absence 
of any threat of affirmative action by the enforc¬ 
ing officers until and unless the pending hearing 
before the local board residted in a revocation\ of 
the license was not sufficient to oust the court j of 
jurisdiction of the present suit. The Court s^id 
(p. 199) : 
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“It is contended by appellants that the bill 
of complaint fails to allege facts showing 
any danger of irreparable injury to appellees. 
Appellants argue that unless and until appel¬ 
lees’ licenses are revoked by the Secretary of 
Agriculture there can be no penalties im¬ 
posed upon appellees and that neither the 
appellees nor the court below could anticipate 
that the secretary will exercise his discretion 
to revoke appellees’ licenses. We decided in 
the companion case that, as to those engaged 
solely in intrastate commerce, the Agricul¬ 
tural Adjustment Act (7 USCA §601 et 
seq.), under which the Secretary of Agricul¬ 
ture purports to act, does not authorize the 
secretary to issue licenses or regulations. 
Appellees being engaged solely in intrastate 
commerce are not bound to obey the regula¬ 
tions promulgated by the Secretary of Agri¬ 
culture. It is clear that the moment the regu¬ 
lations were adopted they purported to regu¬ 
late nearly every detail of the business of 
appellees. These regulations, thus inter¬ 
preted, deprive the appellees of a constitu¬ 
tional right to engage in a lawful business 
and make the necessary contracts incident 
thereto. The licensing of the business of 
appellees and the proceedings instituted by 
the orders to show cause issued by the Secre¬ 
tary of Agriculture, looking to an administra¬ 
tive hearing held by appellants and the 
eventual revocation of their licenses and the 
imposition of penalties if they proceed in 
business thereafter, are without warrant in 
law. Under such circumstances, we think 
it clear that the action is maintainable. In 
support of this conclusion we cite without 
further discussion Euclid v. Amber Realty 
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Co., 272 U. S 365, 47 S. Ct. 114, 71 L.j Ed. 
303, 54 A. L. R. 1016; Pierce v. Society of 
Sisters, 268 U. S. 510, 45 S. Ct. 571, 69 L. 
Ed. 1070, 39 A. L. R. 468.” (Italics oqrs.) 

In Portland Ry., Light & Power Co. v. Port¬ 
land the Court said (1912), 201 F. 119 the cjourt 
said (p. 127): ! 

“The franchises of the complainant and 
their acceptance conferred upon the grantees 
vested rights during the terms of the fran¬ 
chises which cannot be revoked without! the 
consent of the owner unless upon grounds 
stated therein, and a municipal ordinance 
passed under color of legislative authority, 
which impairs the rights so granted, or which 
attempts to take the property of the complain¬ 
ant without due process of law, comes within 
the protection of the federal Constitution, 
and in such case the federal courts may he 
applied to for relief without waiting until 
proceedings are instituted by the city to\ en¬ 
force such ordinance. Waterworks v. Vicks¬ 
burg, 185 U. S. 65, 22 Sup. Ct. 585, 46 L. 
Ed. 808; * * (Italics ours.) 

See also Detroit Creamery Co. v. Kinnane 
264 F. 845, at p. 851. 

The foregoing cases clearly establish the juris- 

i 

diction of equity in the cases at bar. If the de¬ 
fendants have any real faith in their suggestion 
that there is doubt about equity jurisdiction, tjiey 
should move to dismiss, instead of attempting to 
use the suggestion as a makeweight in their ar¬ 
gument to support the stay. 
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APPENDIX B. 

The effectiveness of a decree of the lower 
court. 

Under the settled principles of res judicata, an 
issue of law involved in an action or suit which 
has gone to a proper and lawful final judgment 
is as finally and conclusively determined for the 
parties to that suit* as is an issue of fact similarly 
involved. And the rule is the same with respect 
to default judgments as with respect to judgments 
after a trial on the merits. And the rule is also 
the same even if the final judgment is the un¬ 
appealed judgment of a court of first instance 
necessarily posited on a rule of law later held by 
a higher court (even the court of last appeal) to 
be erroneous. 

The defendants ask the Court to believe that 
there is a single exception to this rule—namely, 
in the case where the question of law on the de¬ 
cision of which the unappealed earlier judgment 
is based is a question of constitutional law, and 
the later decision is that of the Supreme Court.** 

This is, indeed, a startling proposition. The 
defendants refer to no statement of it in the 
digests or treatises (we also find none), and they 
cite only three cases in support of it, all old; so 

♦And also, of course, for their privies in law, though 
no such question is involved here. 

♦♦The defendants’ brief shows that they regard this 
exception as applicable as well to judgments after trial on 
the merits as to default judgments. 
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that if these cases do really establish or support 

the proposition, the defendants have unquestion- 
% 

ably made a discovery which has escaped all jthe 
juridical writers. That the juridical writers Jare 
not at fault, and that the defendants have “<jiis- 
covered” something in the cases they cite which is 
not really there, will be apparent from a bifief 
consideration of them.* | 

The cases are: Pennsylvania v. Wheeling [ & 
Belmont Bridge Co., 59 U. S. 421 (1855); Mills 
v. Green, 159 U. S. 651 (1895) and Hatch v. 
Wallamet Iron Bridge Co., 27 Fed. 673 (1886j). 

In the Wheeling Bridge case the court Had 
originally enjoined the operation of a bridge Jon 
the ground that it impeded commerce under tjhe 
terms of an Act of Congress then in effect. Con¬ 
gress subsequently enacted a new statute specific¬ 
ally authorising the maintenance and operation of 
the bridge as a post-road. The bridge later wjas 
blown down and defendants started the construc¬ 
tion of a new bridge. The plaintiff sought jto 
bring the construction of the new bridge withjin 
the terms of the earlier injunction. The court 
held that the construction and operation of the 
new bridge in compliance with the terms of the 
new statute would not be punished as a violation 
of the original injunction. 

Obviously, the Wheeling Bridge case in the as¬ 
pect of it now under discussion is simply a case 

*We have already stated why we do not think that the 
question is of the slightest importance on this appeal (pjp. 
19-21, supra). 
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where a subsequent valid remedial statute* ren¬ 
dered lawful certain acts which theretofore had 
been unlawful. The Mills case (next to be dis¬ 
cussed) shows clearly that no broader effect can 
be given to the decision in the Wheeling Bridge 
case than we have indicated 

In the Mills case the plaintiff obtained an order 
from the district court enjoining the defendant 
from performing any acts as supervisor of reg¬ 
istration, on the ground that the statute of South 
Carolina providing for the registration of voters 
for voting on a constitutional amendment was in¬ 
valid and would result in the plaintiff’s being de¬ 
nied his right to vote. The injunction was re¬ 
versed by the circuit court of appeals. Shortly 
thereafter, and before the case was presented for 
decision by the Supreme Court, the elections were 
held as provided by the statute. The Supreme 
Court held, under the authority of the Wheeling 
Bridge case, that since the question of the plain¬ 
tiff’s injury had become moot it would not pass 
on the validity of the statute, and that conse¬ 
quently the bill must be dismissed. 

In the Hatch case the only point decided was 
that the former decree of the court enjoining the 
construction of a proposed bridge, could not be 
attacked in a proceeding to dissolve the injunc- 

*Five Justices in all wrote opinions, but those who 
dissented from the majority decision that the old injunc¬ 
tion was no longer effective, did so on the ground that 
the Act of Congress was unconstitutional or on other 
grounds having no bearing on the present question. 
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tion. Everything else in the opinion is obiter, j In 
this part of its opinion the court said: 

“I regarded the former bridge, and jstili 
regard it, as a very unwarrantable structure; 
but the bridge which it is now propose4 to 
build is much less objectionable, and, for, all 
that appears, its construction may be no Vio¬ 
lation of the ride of law upon which the court 
acted under the theory by which it was orig¬ 
inally governed in this matter.” (Italics ours.) 

The court then suggested that the matter mi£ht 
be properly brought before him for decision ih a 
different proceeding, and in that connection sajid: 

“If the petitioners see proper to go on With 
the erection of the bridge, and parties inter¬ 
ested in maintaining this decree desire! to 
proceed by attachment against them for con¬ 
tempt, the court will require notice to be 
given to the parties, and will then proceed 
to examine into the question as to whether 
the decree should, under the circumstances,! be 
enforced. In this investigation two ques¬ 
tions will be considered: First, whether jhe 
recent decision of the supreme court has Su¬ 
perseded the decree, and changed the law on 
this subject; and second, whether this is the 
bridge in reference to which the injunction 
was issued.” 

It is clear from the foregoing language that 
the court was merely intending to state what fie 
conceived to be the questions which would be pre¬ 
sented to him in the new proceedings. He was n|ot 
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intimating how he would decide them, and the case 
therefore furnishes no support at all for the de¬ 
fendants’ contention in the cases at bar. 

We cite the following cases supporting the gen¬ 
eral principle as we have stated it. 

In Southern Pacific Railroad Company v. 
United States, 168 U. S. 1, 48 (1897) the ques¬ 
tion was as to the conclusiveness of an earlier 
judgment establishing the right of a certain rail¬ 
road company to certain land acquired by grant 
from the United States. In upholding the con¬ 
clusiveness of the earlier judgment the Court 
made the following succinct summary of the prin¬ 
ciples underlying the sanctity of decrees of courts 
of competent jurisdiction, which is so fundamental 
in any sound system of jurisprudence: 

“The general principle announced in nu¬ 
merous cases is that a right, question or fact 
distinctly put in issue and directly deter¬ 
mined by a court of competent jurisdiction, 
as a ground of recovery, cannot be disputed 
in a subsequent suit between the same parties 
or their privies; and even if the second suit 
is for a different cause of action, the right, 
question or fact once so determined must, as 
between the same parties or their privies, be 
taken as conclusively established so long as 
the judgment in the first suit remains unmod¬ 
ified. This general rule is demanded by the 
very object for which civil courts have been 
established, which is to secure the peace and 
repose of society by the settlement of mat¬ 
ters capable of judicial determination. Its 
enforcement is essential to the maintenance 
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of social order; for, the aid of judicial tribun¬ 
als would not be invoked for the vindication 
of rights of person and property, if, asi be¬ 
tween parties and their privies, conclusive¬ 
ness did not attend the judgments of Such 
tribunals in respect of all matters propjerly 
put in issue and actually determined by thdjin.” 

I 

Authorities to the same effect could of course be 
multiplied endlessly. The fact that a decree xjnay 
be based on errors of law makes it no less don- 

I 

elusive upon the parties to whom it applies. |As 
the Court said in American Express Co. v. Mul¬ 
lins, 212 U. S. 311 (1909): j 

“It was further suggested in the opinjion 
of the judge of the Kentucky court that |the 
Kansas judgment was wrong and in conflict 
with the decision of this Court and American 
Express Company v. Iowa, 196 U. S. 1,33. 
But as held in Fanntleroy v. Lum, 210 UJ S. 
230, 237. | 

“A judgment is conclusive as to all the 
media concludendi, United States v. Cali¬ 
fornia & Oregon Land Co., 192 U. S. 355; 
and it needs no authority to show that it can¬ 
not be impeached either in or out of the St^te 
by showing that it was based upon a mistake 
of the law.” j 

I 

See also Rooker v. Fidelity Trust Company, 2|63 
U. S. 413, 415 (1923). j 

That a permanent decree of the court below jin 

favor of the plaintiffs would preclude the succes¬ 
sors in office of the present defendants from talk¬ 
ing any action which the defendants could not take 
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under the decree is also clear. See New Orleans 
v. Citizens Bank, 167 U. S. 371, 388 (1897); 
Guntner v. Atlantic Coast Line Railroad Com¬ 
pany, 200 U. S. 273 (1906). 

On the collateral point that an unappealed per¬ 
manent decree of the court below in favor of the 
plaintiffs might be modified by the court in the 
event that the Act is upheld in the Bond and Share 
case, the defendants cite (p. 56) United States v. 
Swift & Company, 286 U. S. 106 (1932). That 
case not only does not support the defendants’ 
contention, but implicitly repudiates it. The de¬ 
cree which the plaintiffs were there seeking to 
have modified contained an express provision that 
jurisdiction of the cause was retained for the pur¬ 
pose of taking such other action or adding such 
other relief as might become necessary or appro¬ 
priate. The court expressly distinguished such 
“continuing” decrees from decrees such as are 
sought by the plaintiffs in the cases at bar, in the 
following language: 

“* * * The distinction is between restraints 
that give protection to rights fully accrued 
upon facts so nearly permanent as to be sub¬ 
stantially impervious to change, and those 
that involve the supervision of changing con¬ 
duct or conditions and are thus provisional 
and tentative.” 

The court thus clearly implies that the former 
kind of decree, which is the type of decree sought 
by the plaintiffs in their bills, would not be subject 
to modification. 






